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Abstract

This article puts forward an alternative reading of Num
15:32-36 which takes seriously the fact that the
cognitive structures that go into reading the biblical
Sabbath laws are narrative and visual, rather than
semantic and literal. This ‘narrative’ reading sees
‘food production’ as the typical case of ‘work’ and sees
‘food production on the Sabbath’ as the ‘paradigm
case’ of Sabbath-breaking. Against this background,
Num 15:32-36 is a hard case because the Sabbath-
gatherer’s behaviour is sufficiently far removed from
the paradigm of food production to raise the question
of whether the Sabbath laws could be used to resolve
the problem. The uncertainty ensures that the case must
be resolved by the parties concerned and since,
unusually, God is the only offended party, only God can
determine whether capital punishment applies and, if
so, the form it should take. Ultimately, the offender’s
behaviour is judged to be sufficiently close to the
paradigm to deserve death because it evokes Israel’s
experience of total servitude in Egypt. ‘Sabbath-
gathering’ reflects a desire to return to the economic
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conditions associated with Pharaoh’s rule and thus
signifies the rejection of YHWH'’s lordship.

Keywords: adjudication, biblical law, punishment,
Sabbath

Introduction

‘What shall we do with the Sabbath-gatherer?’
According to Num 15:32-36, working out what to do
with the man found gathering sticks on the Sabbath
presented a problem for Moses and the Israelites—so
much so that it required an oracular decision from God.
At the same time, the case has also raised questions for
interpreters of biblical law down the centuries. Perhaps
the most fundamental question is: why was the
miscreant punished so severely for doing that which
seems so trivial? They also include the following
questions: why was the sabbatarian wood-gatherer seen
as a ‘hard case’ in the first place and why did it take an
oracular procedure to determine that he should be
stoned? As such the case has always been seen as
problematic: indeed, several attempts at solving it have
been offered in previous volumes of Verus
Testamentum (Weingreen, Phillips). In this article I
shall argue that earlier attempts to tackle the problem
are flawed because they mistakenly project onto
biblical law modern assumptions about how judges deal
with ‘hard cases’. In addition, they overlook key
aspects of the biblical conception of a hard case and
the means by which such cases may be resolved.

1. ‘Mind the Gap!—Anachronistic Readings
of Biblical Law

I begin by summarising the difficulties with previous

proposals before outlining what I believe is a more

plausible solution.



First, Weingreen (1966) sees the central problem in
Num 15:32-36 as being one of intent, viz. (1) did the
defendant have the requisite mental, or fault, element to
violate the Sabbath and, if so, (2) should evidence of
this fault element be regarded as seriously as the
commission of the full offence? Yet the very fact that
Weingreen’s questions can be formulated in such terms
is to concede immediately that the case is being
analysed as if from the standpoint of modern Anglo-
American criminal law. It is almost as if Num 15:32-36
was a test case to determine whether biblical law had a
doctrine of criminal attempts.? This is anachronistic
because although a generalised law of attempts

is characteristic of modern law? there is no evidence of
a similar feature in biblical law* or, indeed, in ancient
Near Eastern law generally (see Westbrook).

Turning to a second approach, Phillips claims that the
case of the wood-gatherer is a deliberate attempt by a
priestly legislator to extend the scope of Sabbath laws
such as Exod 35:3 and Exod 16:23 (which he sees as
being concerned with occupational activity) to cover
domestic activity. A similar approach is taken by
Sakenfeld (p. 96) who claims that the case ‘expanded
the range of Sabbath-breaking work from fire-building
to wood-gathering’. Again, anachronistic assumptions

2 Cf. Budd’s claim that the defendant is guilty because his
behaviour “reveals a culpable intent” (p. 176).

3 According to the English law of attempts, for example, a
defendant is said to be guilty if he has the fault element for the
completed offence, combined with some action that is ‘more than
merely preparatory’ for the commission of the full offence.

4 Jackson concludes from the biblical evidence that “there is no
evidence that liability for mere intention was ever applied in a
human court”, even though “the idea did exist that merely to
intend a wrong was itself a wrong” (1971, p. 207).



about the nature of law are projected onto the biblical
texts. This time the problem lies in the assumption that
biblical law, like modern law, aspires to be as
comprehensive as possible so that, when ‘gaps’ in the
law emerge, the law should be extended to ‘cover’ new
cases. However, there is considerable evidence that
biblical law has no such aspirations towards
completeness which in turn means that perceived ‘gaps’
are not as problematic as they are in a modern legal
system. In addition, there also appears to be a
difference between modern and biblical law in terms of
how any ‘gaps’ that might arise are addressed. Phillips
and Sakenfeld assume, without further argument, that
‘gaps’ should be ‘filled in’ by further, positivist, law.
By contrast, the biblical materials point towards
‘wisdom’ as being the primary means by which
‘missing’ and ‘hard’ cases are resolved (e.g. Exod
18:19-22, 2 Sam 14:2-21; see generally Jackson, 2006,
pp- 411-425).

In addition, several scholars have tried to interpret Num
15:32-36 as though it shows the ‘application of a great
principle’ (Budd, p. 176) to a given case. Thus
Friedman (p. 479) declares that the story ‘demonstrates
the relationship between a legal principle and the
application of that principle to each individual case’
(italics original). However, the assumption that hard
cases are resolved by the application of ‘principles’
simply reflects a common way of thinking about
adjudication in Western liberal democracies. For
example, in the early work of one leading Anglo-
American legal theorist, Ronald Dworkin (1977, pp.
81-130), the ‘hard case’ is seen as one where the

legal rules conflict with our intuitive understanding of
the requirements of justice. But we should not assume,
without further evidence, that the same approach



automatically applied in biblical Israel. Of course, one
can hardly blame scholars for approaching the texts in
this way. However, we need to recognise that our
assumptions about the nature of law loom so large in
our lives that, like living in the shadow of a vast
mountain, we simply forget they are there.

Before moving on to consider an alternative approach
we should briefly note several explanations for Num
15:32-36 that do not project assumptions about modern
law onto the biblical text but which are, however,
inadequate for different reasons.> The most recent
example comes from Novick who claims that the
reason why the people did not know what to do with
the wood-gatherer was because they doubted whether
any covenantal law had continuing force, given Israel’s
punishment following the spy-story (Num 14:20-35).
According to Novick, even Moses himself was
uncertain whether any of Israel’s laws had any
continuing force. On this view, the case of the
wood-gatherer is recorded because it was the first
opportunity to ‘test the waters’ in this new and
uncertain era. However his theory is not persuasive
because there is no real match between the presenting
issue (gathering sticks on the Sabbath, which is not
expressly prohibited in the covenantal laws) and the
fundamental nature of the legal quandary (whether
Israel is still bound by the covenant). Of course, it

> For example, Robinson seeks to argue that Num 35:32-36 is a
violation of a hitherto unknown version of Exod 35:2-3 which
originally prohibited the kindling of sacrificial fire for foreign
deities. However, there is no textual basis for this argument. The
result is that Robinson has first to ‘read’ his hypothesis into Exod
35:2-3 and then conjecture as to why it is missing from the final
form of the text.



could be argued that if wood-gathering is punishable
(even though it is not expressly said to be prohibited by
God) then it follows, a fortiori, that the covenantal laws
themselves must also be punishable. But it still seems
an odd way of tackling what Novick takes to be the real
problem. Why not bring before God a more obvious
example? After all if, as Novick argues, the entire
desert generation doubted their obligation to follow any
of God’s laws would we not expect this to result in
more obvious manifestations of covenant law-breaking,
such as idolatry, murder and adultery?®

The result is that scholars have advanced a range of
theories to explain Num 15:32-36, none of which are
persuasive. It may be that, in seeking to make sense of
the case of the wood-gatherer, we have failed to see the
wood for the trees. In the next section, I shall outline an
alternative approach.

® Novick’s case is further undermined by his claim that Num 15:32-36
forms part of a chiastic structure, according to which the case is an
example of “intentional communal sin” (p. 6). This reads against the
grain of the passage which presents a single individual as the object of
con-cern. Only one person is found, apprehended, tried and executed.
The whole people are not said to be on trial. Novick sees the people’s
action in bringing the wood-gatherer before Moses as evidence of their
complicity, but this is simply perverse. At worst their response reflects a
lack of wisdom on their part, not to mention that of Moses, but this is not
the same as complicity. Novick seeks to argue (p. 6) that the wood-
gatherer story is presented as an ‘instantiation’ of intentional communal
sin because “there can be no law for a situation of intentional communal
sin. . . Law cannot contemplate radical disobedience” (italics original).
Yet radical, communal, disobedience is contemplated in biblical law. For
example, Exod 34:17, which forms the head of a ‘ritual decalogue’ (Exod
34:17-26) is precisely a response to the intentional, radical and
communal disobedience of Exod 32.



2. A Narrative Approach to ‘Hard Cases’

We have seen that modern scholarly assumptions on
how to read biblical law are sometimes based on beliefs
about the nature of law that are derived from modern
liberalism. This includes basic ideas about how norms
(including legal norms) are constructed and understood.
Today, the dominant paradigm of ‘conventional
meaning’ is ‘literal meaning’, which is closely tied, as
its name suggests, to writing (Jackson, 2000, p. 14). A
literal or ‘semantic’ reading would see a rule as
covering all cases which may be subsumed under the
meaning of its words. Determining whether a rule
‘applies’ in a given case often amounts to determining
whether the facts at hand are fairly ‘covered’ by the sets
of possible facts referred to by each word.

However, there is another way of thinking about
language and about legal rules and this is to take a
‘narrative’ approach. The significance of this for our
thinking about biblical law has been demonstrated by
Jackson (2000a). Here, meaning is not constructed
‘semantically’ but by reference to typical stories

or to images that are evoked by the use of words. The
dominant form of sense-construction is narrative and
visualisation. Whereas a semantic interpretation asks:
‘what is the literal meaning of the words’ a narrative
approach asks: ‘what typical situations do the words of
this rule evoke?’ or, more straightforwardly, ‘what does
it make you think of’? It is a picture-oriented or
‘imagistic’ approach rather than a literal one. However,
this does not mean that a narrative approach collapses
into subjectivity. This is because narrative meaning
arises in the context of a social group which shares the
knowledge necessary to evoke those images without
needing to ‘spell them out’ (Jackson, 2000a, p. 45).



This distinction between semantic and narrative
readings, or between ‘literal’ and ‘imagistic’
approaches is an important one in practice. Rules that
are read literally cover all cases that may be included
under its language. By contrast, rules that are
understood as ‘pictures’ apply to the typical cases they
make the audience think of. We can take a simple
example, such as the ‘eye for eye, tooth for tooth’
formula in Exod 21:24-25. One of the classical
arguments against this rule (posed by Plato and others)
was: what happens if a one-eyed man puts out one of
the eyes of a two-eyed man? This objection assumes a
literal reading; viz. it assumes that the rule applies
whatever the circumstances of the parties. A literal
application of the ‘eye for an eye’ rule would mean that
the offender’s eye must be taken, even though this
means that he will be completely blind, whereas his
victim was made only half-sighted (Jackson, 2000, p.
285). An alternative approach, preferred by Jackson
(2000, p. 286), is to read Exod 21:24-25 narratively.
The typical offender is pictured as a two-eyed man
which means that the case of the one-eyed offender is
far removed from the typical case. Under this picture-
oriented approach, the further the real-life case is from
the typical case the less likely it is that the rule applies
and the more room there is for negotiation between the
parties (2000, pp. 75-82).

The question is no longer whether the dispute is
‘covered’ by the literal meaning of the words of the rule
but whether the dispute is sufficiently similar to the
picture evoked by the rule to justify its use in order to
resolve the problem. If it is sufficiently similar it
applies, even though it is not the literal meaning of the
words. Significantly, questions of relative similarity
evoke intuitive judgements of justice to a greater degree



than literal interpretations. ‘How similar. . .” questions
are evaluative questions (*how justified is it to treat
these cases as similar?”). This in itself suggests a more
popular form of dispute resolution than is nowadays the
case (Jackson, 2000, p. 82). It also means that the
narrative image represents the ‘core’ of the message.
The further one departs from the typical case, the less
sure we can be that the message is intended to apply or
would be regarded as applicable by the audience
(Jackson, 1995, pp. 1767-1768).

To sum up, instead of projecting modern assumptions
about law and legal reasoning onto biblical law we can
instead assume, with greater justification, that the
cognitive structures that go into reading texts of biblical
law are narrative and visual (Jackson, 2006, pp. 24-25).
For this reason Jackson (2006) has argued that the laws
in the Covenant Code (Exod 21:1-22:16), for example,
should be regarded as providing typical or ‘paradigm’
cases, although whether this applies to laws in other
legal materials has to be determined on a case-by-case
basis. In the remainder of this article I seek to show not
only that the laws relating to Sabbath-breaking are also
best understood as ‘paradigm cases’ but also that this
approach helps to solve the problem of Num

15:32-36.

3. A Narrative Approach to Sabbath-
Breaking in Biblical Law
It is certainly fair to say that the cognitive structures
that go into reading the biblical laws concerning the
Sabbath are narrative and visual rather than semantic
because this is the claim of the texts themselves. The
motivation clause of Exod 20:11 explicitly ties the
Sabbath law (Exod 20:8-10) to God’s work in Creation
whilst the motivation clause of Deut. 5:15 relates



Sabbath observance (Deut 5:12-14) to Israel’s
deliverance from Egypt. In both cases the reference
point for understanding and obeying the laws is
narrative — different narratives, to be sure, but
narratives nevertheless. A similar motivation clause is
found in Exod 31:17 in relation to the Sabbath law of
Exod 31:13-16.

Indeed, Exod 31:17 illustrates in just one verse that the
cognitive structures which go into making sense of the
biblical Sabbath laws are predominantly visual and
narrative rather than literal and semantic. Exod 31:17
describes Sabbath-observance in visual terms as ‘a sign
... between Me and the people of Israel’. The Sabbath
is a visual ‘sign’ of the covenant because it shows that
Israel has accepted YHWH as her God. This is signified
by Israel’s acceptance of the ‘rest” YHWH provides as
opposed to the ‘slavery’ of Pharaoh. In addition, the
remainder of the verse (‘For in six days the LORD
made heaven and earth, and on the seventh day He
ceased from work and was refreshed’) is narrative in its
construction.

Notably, the sense-construction of this and other
biblical Sabbath laws is based on an underlying binary
opposition’ between ‘work’ and ‘rest’. This means that,
in contrast to a semantic definition of the word ‘work”’,®
the ‘narrative typification’® of ‘work’ in the Sabbath

7 A binary opposition is ‘a pair of terms conventionally regarded as
opposites’ (Jackson, 1995a, p. 510; e.g. hot/cold, black/white). Binary
oppositions are frequently used as a means of structuring biblical thought
(e.g. Kunin, 1995, p. 266) and biblical law (e.g. Burnside, 2003, pp. 222-
223, Jackson, 2000, pp. 216-218).

8 Jackson characterises the interpretive difficulty of whether gathering

° ‘Narrative typifications of action’ refer to ‘our social knowledge

of those meaningful sequences of action which are thought to

occur typically, and which are used (at the ‘thematic’ level) in
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laws draws on the paradigm of divine work in the story
of universal creation (Gen 1:1-2:4). Here ‘work’ is seen
as ‘what God does in the first six days of creation’,
whilst ‘rest’ is typified by refreshment and by the
absence of activities that characterised the rest of

the week. A similar opposition underlies the biblical
laws relating to Sabbath-violation (e.g. Exod 31:14-15,
which states that the person who ‘does any work on the
Sabbath day shall be put to death’). A narrative
approach to the question ‘what constitutes work on the
Sabbath?” would therefore draw on the paradigm of
divine activity in Gen 1:1-2:4. This suggests that what
is prohibited on the Sabbath is the same sort of activity
that characterises the first six days of the week. Bearing
in mind that a narrative approach creates a visual image
based on social knowledge (here, the social knowledge
associated with Israel’s life in the desert) we are
entitled to ask: what is the popular, narrative, image of
‘work’ in such circumstances? Given the harshness of
life in the wilderness, we would expect to find that
everyday activity, or ‘work’, revolved around the
mechanics of food production and, in particular, the
gathering and preparation of manna. Thus ‘work’ is
typified by gathering and processing manna whilst
‘rest’ is typified by the absence of these ‘manna-pro-
duction’ activities. This is exactly what we find in
another biblical law regarding Sabbath-violation:

... Tomorrow is a day of rest, a holy sabbath of the
LORD. Bake what [manna] you would bake and
boil what you would boil; and all that is left put
aside to be kept until morning . . . Six days you shall
gather it [manna]; on the seventh day, the sabbath,

order make sense of data presented to us’ (Jackson, 1995a, p. 513).
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there will be none. (Exod 16:23, 26; Moses
speaking)

Verses 23 and 26 thus confirm that the typification of
‘work’ in the wilderness takes the form of food
production, viz. gathering and processing manna.

This is structured around a binary opposition between
‘work’ and ‘rest’ that evokes the narrative of universal
creation (Gen 1:1-2:4).

At this point we should notice that there is an important
difference between a ‘narrative’ and a ‘semantic’
interpretation of the Sabbath-violation laws. A narrative
approach to Exod 16:23, 26 would regard activities that
formed part of the narrative typification of ‘baking and
boiling manna’ as being equally prohibited on the
Sabbath, even though they do not fall within the literal
meaning of the words. This would include, for
example, lighting a fire on the Sabbath as part of the
process of food production, since it is hard to imagine
‘baking and boiling’ taking place without it.!° By
contrast, a semantic interpretation would not regard this
as prohibited unless it was expressly stated. Now, as it
happens, Exod 35:2-3 expressly prohibits lighting
domestic fires on the Sabbath. A semantic approach to
biblical law would see the promulgation of Exod 35:2-3
as necessary to prohibit lighting domestic fires on the
Sabbath. Without this express prohibition such fires
would have been permissible. However, from a
narrative perspective, Exod 35:2-3 says nothing new. It
is not a new, positivist, ‘extension’ to the Sabbath laws.
Instead, it is simply another restatement of the
prohibition against working on the Sabbath (of which

10 Unless, of course, the cooking took place directly from the heat
of the sun.
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we have already quite a few). The prohibition against
lighting domestic fires is already contained in the
narrative typification of ‘work’.

This brings us to the heart of the issue in Num. 15:32-
36 which is: why was gathering materials on the
Sabbath regarded so seriously? Again, it seems to me
that this is best understood in visual and narrative
terms. ‘Gathering’ on the seventh day of the week
evoked the Israelites’ regular activity under the lordship
of Pharaoh. This is because the idea of a Hebrew
‘sabbath’, kept at seven-day intervals, contrasts
strongly with the work arrangements in known ancient
Egyptian social usage'! and in the rest of the known

' In the Egypt the Hebrews apparently left behind at the Exodus
almost no such regular provision existed for workforces. In the
early second millennium B.C. (late Eleventh into the Twelfth
Dynasty, Middle Kingdom epoch), a study of the work-in-progress
sheets of the Papyri Reisner I-IV (circa 2000-1930 B.C.; Simpson)
finds no provision for ‘time off * for the workforce engaged

on a temple-building project in or near Thinis (near Abydos),
among the long lists of dates worked. The ancient Egyptian
calendar was very neat and consisted of twelve months, each

30 days long, plus a final five days ‘over the year’ (=360 + 5).
These five days were dedicated to Osiris and his divine family and
were often a brief holiday period, certainly in the New Kingdom
(18th to 20th Dynasties, circa 1550-1070 B.C.). Otherwise there
were no ‘holidays’, except on major festivals of publicly-
recognised deities, or among communities (such as the royal
workforce that excavated and decorated the great tombs in the
Valleys of the Kings and of the Queens in Western Thebes, at
Luxor). This means that an Egyptian month had no ‘weeks’ as
such because there were no seven-day periods in Egypt. Instead,
the month consisted of three units of ten (Days 1-10, 11-20 and 21-
30). In Ramesside times (19th/20th Dynasty, circa 1290-1070
B.C.) the royal tomb workforce had the last day off at the end of
each decade of days (i.e. days 10, 20 and 30) and, for a time, two
days off per decade (i.e. days 9-10, 19-20, 29-30). This was the
ancient Egyptian equivalent of /e weekend (and briefly noted in

13



ancient Near Eastern world. '?

The Exodus narrative relates how, in Egypt, the
Israelites were forced to ‘go and gather (wegosesit)
straw for themselves’ (Exod 5:7, using the same verb
gasas as used in Num. 15:32 for ‘gathering’ sticks).!?
This was part of the cycle of brick-production (Exod.
5:8-19). Straw was needed to bind the mud together and

Bierbrier, 52-53, 76-77 and 96-97). But it should be noted that this
group benefited from royal privilege. We do not readily find any
such periodic ‘breaks’ in any of the few other documents of this
period. I am grateful to Professor Kenneth Kitchen for providing
this information in a personal communication, and for drawing my
attention to these references.

12 Qutside ancient Egypt, in the rest of the ANE, the data is, once
again, uneven. It would be hard to find any non-biblical evidence
at all for a calendar or workplace-document with ‘rest-days’ built
into it at seven-day intervals, as in the Hebrew Bible. In
Mesopotamia, the shapattu (and not shabattu, as formerly mis-
transliterated) was never a seventh-day ‘rest-day’ (as was formerly
thought) but is nowadays clearly established as simply the name of
the 15th month in Mesopotamian calendars, and in due course a
term to express a 15-day period (Brinkman et al., cols. 449b-
450b). Within religious ritual, the first, seventh and 15th days
might incur purification by ritual bathing, but this has nothing to
do with a regular workforce having ‘rest-days’ at seven-day
intervals. In Upper Mesopotamia and the Levant, data from Mari
(early second millennium) and Emar (late second millennium)
show that fasts and feasts could last for seven days as a period (cf.
Fleming, pp. 74-75), but no periodic seventh-day ‘sabbaths’ occur.
To sum up, we do not readily find any forerunners or correlates to
the Hebrew Sabbath in pre-classical ANE antiquity. It is possible
that the Hebrew Sabbath was an ‘inner-Hebrew’ development or a
tradition that was shared with Canaan (Southern Levant), from
which we have, so far, no relevant administrative documentation
with which to make any meaningful comparison. Again, I am
grateful to Professor Kenneth Kitchen for providing this
information in a personal communication, and for drawing my
attention to these references.

13 Also noted by Novick, p. 5.
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there is scientific evidence that using chopped straw
increases the breaking strength of mud brick by more
than three times (Nims, p. 26). The withdrawal of straw
is important because it signifies a major change

in the Israelites’ position within the Egyptian economy.
Paintings and inscriptions in the Egyptian tomb of
Rekhmire (a vizier of Thutmose III, c. 1479-

1425 B.C.) show how the Egyptians forced prisoners of
war to produce bricks for labour projects. In addition,
those whom the Egyptians regarded as ‘crown
property’ were required to carry out agricultural
programmes (cf. the Israelites’ occupation in Exod
1:14; Hoffmeier, p. 115). The absence of straw

in Exodus 5 signifies a further downward movement for
the Israelites. Instead of having finely-chopped straw
provided for them (from a threshing floor, for

example) the Israelites now have to take care of this
part of the production cycle as well. This greatly
increased the time it took to produce each brick,

even though the Israelites’ quotas remained the same
(Exod 5:8). All told, the act of ‘gathering’ on the
Sabbath would have evoked memories, not merely of
forced labour in Egypt, but of what it was like to live
completely under Pharaoh’s control, in conditions of
total servitude.

This fits very well with the concerns expressed in other
stories of Sabbath-violation. For example, Davis argues
that the reason why Moses regards the act of hoarding
manna so seriously (Exod 16:20) is because it evoked
memories of building ‘storage cities’ for Pharaoh (Exod
1:11, probably ‘storage units’; Hoffmeier, p. 116). The
ban on hoarding in Exod 16:16 ensured that ‘no
Israelite tent can be a silo; the Israelite camp cannot be
a storage city’ (Davis, p. 76). More broadly,
Greifenhagen has shown how much of biblical Israel’s

15



identity was forged in reaction to her experiences in
Egypt and that biblical law played an important role in
shaping Israel’s new, anti-Pharaonic, identity. All this
ensures that the avoidance of any sort of ‘production
cycle’ is an integral part of what it means for the
Sabbath to be a time of liberation from toil and
oppression. It is also entirely in keeping with the way in
which the Exodus event is made part of the sense-
construction of the Sabbath laws (e.g. Deut 5:12-14).

It is not surprising, then, that Sabbath-breaking was
thought to justify the death penalty because it recreated
the ‘deathly’ experience of slavery in Egypt. In
addition, to decide to work on the Sabbath was to
powerfully reject YHWH as God and to choose to
return to the totalitarian rule of Pharaoh. This is
because the whole point of the Exodus narrative—and
Israel’s covenant at Sinai — is precisely to deliver Israel
from bondage to Pharaoh and to bring her under the
authority of YHWH. '

To sum up, making sense of the biblical laws of
Sabbath-violation means recognising that the cognitive
structures that go into these offences are primarily
visual and narrative, rather than semantic. In the next
section, I shall argue that this is the key to
understanding the case of the Sabbath-gatherer in
Num 15:32-36.

14 Cf. Seebass (p. 155) who sees Sabbath-observance as an issue of
Israel’s “confessional identity”.
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4. A Narrative Approach to the Problem of
Num 15:32-36

The problem of Num 15:32-36 is succinctly stated in
verses 33-34: ‘Moses, Aaron, and the whole
community’ placed the Sabbath-gatherer in custody
‘for it had not been specified what should be done to
him’. But why was the matter unclear? Why was it
seen, universally, as a ‘hard case’ and why did it take
an oracular procedure to determine the outcome? I shall
argue that a narrative approach to the question of
Sabbath-violation enables us to make sense of Num
15:32-36 and, in particular, to give plausible answers to
three questions that are frequently asked in relation to
this passage:

(1) Did the wood-gatherer violate the Sabbath?

(2) If so, did this particular form of Sabbath-
violation attract a capital punishment?

3) If so, what form should this capital
punishment take?

We shall deal with each of these questions, in turn.

(a) Did the Wood-Gatherer Violate the Sabbath?

A number of writers claim it was obvious to everyone
(and especially to Moses) that the offender had violated
the Sabbath.!® But this is to assume the very point at
issue. In particular it adopts a semantic reading of the
Sabbath laws (such as Exod 20:9-10), according to
which ‘gathering wood’ falls within the meaning of the
word ‘work’ and is therefore prohibited.

However, if we take a narrative approach to the

15 E.g. Davies: “the man’s action was a manifest infringement of
the Sabbath law” (p. 158) and Novick, p. 2.16)

17



Sabbath laws we can see how the man’s behaviour
might indeed have raised doubts about whether it

was a violation. We saw in 3, above, that the typical
case of Sabbath-breaking involves the mechanics of
food production (gathering and processing manna).
Gathering wood on the Sabbath is certainly related to
the paradigm case; however, it is not, in and of itself,
central to the paradigm. We cannot say precisely how
far removed the ‘real-life’ case is from the paradigm.
What we can say is that it is far enough removed to
raise the question of whether there is sufficient
similarity between the ‘real-life’ case (gathering sticks)
and the paradigm (gathering and processing manna). To
put it another way, is the man’s behaviour sufficiently
similar to the picture evoked by the Sabbath laws

to justify their use in order to resolve the problem?'®

At the same time, the Sabbath-breaker’s behaviour
cannot be easily dismissed. This is because ‘gathering
sticks’ evokes the life Israel left behind in Egypt, which
was characterised by ‘gathering straw’.

To sum up, from a narrative perspective, the Sabbath-
gatherer’s behaviour is exactly the sort of activity that
could give rise to a hard case. It concerns behaviour
that is neither so central that the paradigm clearly
applies, nor so marginal that it can be dismissed.

16 Milgrom (p. 408) argues that since trying to gather manna on the
Sabbath provoked Moses’ anger then it follows that gathering
sticks on the Sabbath should be regarded more seriously. However,
this justifies the execution of the offender on the basis of logic
alone (and, by the way, makes it hard to see why the case could
have raised any doubt about whether there was a violation in the
first place). My approach differs from Milgrom’s in that I see the
cognitive structures that go into the laws of Sabbath-violation as
being founded on images and narrative and not just on logic.
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Instead, it lies somewhere between the two.

(b) Did This Particular Form of Sabbath-

Violation Attract a Capital Punishment?
Traditional responses to the problem of Num 15:32-36
have frequently suggested that whilst there was no
doubt that the offender was guilty of Sabbath-violation,
however, there was uncertainty as to whether a capital
penalty should be applied in this particular case.!” This
is the key issue, not whether there was a violation in the
first place.

However, in my view, the question of whether this
form of Sabbath-violation should attract a capital
punishment is inseparable from the first question (did
the wood-gatherer violate the Sabbath?). We noted in 2,
above, that the further a real-life case is from the
‘typical case’ the less likely it is that the rule applies
and the more room there is for negotiation between the
parties (Jackson, 2000, pp. 75-82). This is part of what
it means to see the biblical laws not as rules to be
mechanistically applied but as ‘wisdom-laws’ whose
sapiential purpose forged the framework for agreement
between the parties.'® Normally, there would be an
expectation that the parties could reach an

agreement among themselves, with or without the
assistance of human authorities, such as family heads or
clan leaders. It is precisely because there is uncertainty

17 E.g. Targum Jonathan on Num 15:32: “the decree of the Sabbath
was known to them but not the punishment for its violation”.

18 18) E.g. whilst it was open for the relatives in a case of
intentional murder, for example, to insist upon the execution of the
offender, they were under no obligation to do so, at least prior to
the introduction of the law in Num 35:31 (Jackson, 2006, pp. 131-
132).
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as to whether the offender was guilty of Sabbath-
violation (owing to the offender’s distance from the
paradigm) that the matter falls to be determined by the
parties to the case. Unusually, in this case, the only
offended party is YHWH. This is because the Sabbath
is associated in personal terms with God himself.
Humanity is to imitate God by keeping the Sabbath
whilst the Sabbath is also presented as a sign of the
covenant ‘between Me and you’ (Exod 31:12, God
speaking). Under these circumstances Moses has to
bring the matter before God. It is for God, and God
alone, to determine the appropriate penalty.

This reading of Num 15:32-36 helps to make sense of
both the question put to God (‘what should be done to
him?’, verse 34) and the focus of God’s response which
is on the penalty (verse 35). It also ensures that the first
half of God’s judgement (‘The man shall be put to
death’, v. 35) is not superfluous.

(c) What Form Should This Capital Punishment
Take?

Finally, traditional responses to the problem of Num

15:32-36 have suggested that whilst there was no doubt

that wood-gathering attracted capital punishment there

was uncertainty as to what form the death penalty
should take.!”

Again, in my view, this question is inseparable from the
previous two questions. It is because the ‘real-life’ case
is distant from the paradigm that the matter falls to be
determined by the parties to the case and this means
that, not only does the question of capital punishment

19 E.g. Rashi Sifre and see also b. Sanhedrin 78b, which are
followed by modern commentators such as Davies, p. 159.
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have to be addressed, but so too does the form it takes.
This is because God stipulates several different capital
penalties in biblical law.?’ From a semiotic perspective
(which is concerned with the meaning attached to signs
and symbols) the form of the punishment is of great
significance. Different penalties communicate

different things, both to the offender and those who
witness or hear of the punishment. Even the location of
the punishment carries significance (e.g. Deut 22:21;
Burnside, pp. 153-154).

It follows, then, that if God — and God alone — can
determine the appropriate penalty (because of its
distance from the paradigm) then only God can
determine the form the penalty should take. The
advantage of this reading is that it explains why the
divine response consists of two parts, that is, the capital
nature of the penalty (‘the man shall be put to death’,
verse 35) and its form (‘the whole community shall pelt
him with stones outside the camp’, verse 35). Stoning
the Sabbath-gatherer to death outside the camp signifies
his exclusion from the covenant community. This is
appropriate because he is found to have rejected the
Sabbath, that is, the ‘sign’ of belonging to that
covenant community. Jackson (2006, p. 263) suggests
that because God ordained stoning as an appropriate
punishment for breaching the sanctity of Mount Sinai
(Exod 19:12-13) stoning may have been seen as a
particularly appropriate punishment for Decalogue
offences, since the Decalogue itself was revealed in this
context (Exod 20:1-15).

20 E.g. stoning (Exod 19:13), shooting (with an arrow, Exod 19:13)
and burning (possibly post-mortem, Lev 21:9).
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(d) Some Implications of This Approach
This reading of Num 15:32-36 has several implications
for our understanding of biblical law.

First, we argued in 3 above that engaging in food
production on the Sabbath recalls how the Israelites
were forced to engage in a continuous production cycle,
seven days a week, without rest, under the lordship of
Pharaoh. God’s decision in Num 15:35 seems to
confirm the view that the Sabbath-gatherer’s behaviour
brought to mind Israel’s conditions of total servitude.
Instead of evoking God’s rule in Gen 1:1-2:4 the man’s
behaviour evokes Pharaoh’s rule in Exod 5. It reflects a
desire to return to the economic conditions associated
with Pharaoh and thus signifies the rejection of
YHWH’s lordship. This reading strengthens the
common view that the story is deliberately located in
the book of Numbers as an example of the offence that
is committed ‘with upraised hand’ (Num 15:30).?! The
‘upraised hand’ (which functions visually as a sign of
protest) contrasts with the ‘mighty hand’ (e.g.

Exod 32:11) with which God delivered Israel out of
Egypt. The Sabbath-breaker’s behaviour thus signifies
a desire to return to Egypt. In this sense it thematically
repeats the earlier spy-story which includes a statement
of the Israelites’ desire to return to Egypt (Num 14:4).%2

Second, it shapes our understanding of what Jackson
calls “institutional divine justice’, viz. situations in
which God intervenes directly in human adjudicatory

2L E.g. Ashley, p. 291, Bellinger, p. 237 and Schmidt, p. 58 (though cf.
Seebass, p. 156).

22 Likewise Novick, p. 5 recognises that “the wood-gatherer . . .

turns backward to Egypt just as the people advocated upon hearing
the spies’ report”, although his argument at this point is somewhat
different to the narrative approach advocated in this article.
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processes by means of divinely-sanctioned methods
such as the oracle (Jackson, 2007, p. 105). Jackson
distinguishes between the ‘functional’ model of divine
procedure,>* where God intervenes only when human
adjudicatory processes fall short and the ‘special
interest’ model,?* under which God intervenes in cases
where there is a clear divine interest (2007, p. 105).

If the case is referred to God because of its distance
from the paradigm and the need for resolution between
the parties, then it underscores Jackson’s view (2007, p.
429) that Num 15:32-36 should be seen as a
combination of the functional and special interest
models. The appeal is functional (because distance
from the paradigm creates uncertainty) but at the same
time there is divine interest because God is personally
identified with the Sabbath, which is also a personal
‘sign’ between God and Israel (Exod 31:17). In this
respect Num 15:32-36 is similar to the oracular
determination of Lev 24:12 which can also be seen as a
combination of functional and special interest models
(Jackson, 2006, p. 428).

Finally, Num 15:32-36 contributes to our general
understanding of the relationship between divine and
human forms of doing justice because it provides
further evidence of contexts in which it might be
thought that what is known about human models of
justice derives from images of divine justice (or,
alternatively, that images of divine justice are based on
what is known from human models). For example, the

2 E.g. Exod 22:6-7 (the deposit law) and Exod 22:10 (the
shepherd’s oath), although Jackson, 2006, pp. 398-402 sees even
these as containing elements of the ‘special interest’ model.

24 E.g. Num 27 (the daughters of Zelophehad) and Josh 6-7 (the
identification of Achan); Jackson, 2007, pp. 108-109, 113-114.
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practice of God making a decision in a particular case
which is then followed by the promulgation of a rule
(e.g. Lev. 24:10-16) is reflected in David’s adjudication
(1 Samuel 30:22-25). Indeed, the correlation is all the
stronger because of the connection between the
jurisdiction and the interests of the adjudicator
(Jackson, 2007, pp. 114-115). It is thus plausible to
suggest that what we have in Num 15:32-26, among
other things, is an example of dispute resolution
between a divine victim and an offender in a hard case,
which is also what we see in human cases (see 2
above).

5. Conclusion

Num 15:32-36 has long been regarded as problematic.
The decision seems, at face value, to be grossly unjust
and there are questions as to why it was seen as a hard
case in the first place and why an oracular procedure
was needed to resolve it. Scholarly explanations have
been inadequate inasmuch as they have tended to
project modern assumptions about how judges deal
with hard cases onto biblical law, with anachronistic
results. In this article, I have sought to put forward an
alternative approach. This aims to take seriously the
fact that the cognitive structures that go into reading the
biblical Sabbath laws are narrative and visual, rather
than semantic and literal. On this, narrative, reading the
typification of Sabbath-violation is food production on
the Sabbath (gathering and processing the manna).
Accordingly, Num 15:32-36 is a hard case because the
Sabbath-gatherer’s behaviour (gathering sticks) is
sufficiently far removed from the paradigm of work to
raise the question of whether the Sabbath laws could be
used to resolve the problem. The uncertainty means that
the case falls to be determined between the parties.
Since God is the only offended party in this case, only
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God can determine whether capital punishment applies
and, if so, the form it should take. Ultimately,
‘gathering sticks’ is judged to be sufficiently close to
the paradigm of work to deserve death because it
evokes a salient aspect of Israel’s experience of total
servitude in Egypt (‘gathering straw’ in perpetuity). In
narrative terms, the Sabbath-breaker signifies a
rejection of the new economic freedom into which
YHWH had brought the Israelites, including a seventh
day of ‘rest’. As such, he shows his rejection of the
covenant and the ‘sign’ of the covenant in favour of a
return to Egypt and to Pharaoh’s economic conditions.
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