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The Spirit of Biblical Law

Abstract

The Bible - paradoxically - has been deeply influential on Western civilisation,
including law, yet our assumptions are deeply hostile to its having any influence in
the modern world at all. This article subverts the view that there is nothing we can
learn from biblical law. Instead, it suggests that it is possible to speak of ‘the spirit
of biblical law.” This means seeing biblical law as more than just an object of
textual critique. Biblical law can be cariactured in a number of ways; however, this
is an inadequate way of reading the subject. We need to recover the spirit of
biblical law by looking at a number of its substantive areas, including: property
and money; economic organisation; race relations and immigration; the role,
nature and accountability of Government; family structure; our relationship with
the environment and the pursuit of justice. As we do so, we discover that the spirit
of biblical law has an ethos which is worth exploring as an imaginative and moral
resource.

Introduction

From a modern perspective, biblical law is a spent moral force. We do not see its
value as ‘law,” and so the subject has hardly any traction in modern law schools.
Nor is the picture much improved in regard to other disciplines. It seems
irrelevant to the study of anthropology, economics, politics and psychology, as
presently conceived. The sole exception is theology and religious studies. Yet,
even here, few curricula focus on biblical law. Usually, it is submerged within
more general studies of Judaism and the Hebrew Bible. It is largely ignored in
courses on Christian ethics. Even when biblical law is the subject of academic
study - usually, in theological circles - it is not normally seen as a morally
energising force. It is regarded as an ancient text and thus handled with the tools
of textual criticism. The consensus is that the correct way of approaching biblical
law is to ask questions about the meaning of the words of the text and its
possible redaction history. Our focus is on the text, not what the text is about.

This is not surprising. After all, from a modern perspective, biblical law is not
morally attractive. On the contrary, it strikes us, for the most part, as weird, petty
and vindictive. Across a range of issues we find it controlling, exclusionary,
exploitative, imperialist, homophobic, hypocritical, nationalistic, patriarchal,
vengeful and utopian. Why should we take it seriously?

On the other hand, the Bible is said to be the most important book for making
sense of Western civilisation - and biblical law is one of its foundations. Indeed,
biblical law has a claim to historical influence that is unmatched by any other
ancient legal system - whether we are thinking of the idea of a shared day of rest,
the constraints upon political authority, the idea of mercy or employee rights. In
fact, in recent years, a United States Supreme Court Judge claimed that the
depictions of Moses with the Ten Commandments in the US Supreme Court
building, and throughout Washington D.C., “testifies to the popular understanding
that the Ten Commandments are a foundation of the rule of law, and a symbol of
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the role that religion played, and continues to play, in our system of
government.”! Whether we are aware of it or not, much of what we do as lawyers
is an indirect engagement with biblical law. It is rather like the claim that an
understanding of the Bible is something we need to study English literature.

Despite this impact, the only persons who nowadays seem to regard biblical law
as being in some way normative include such groups as orthodox Jews or hyper-
conservative Christians. But such factions are not mainstream. The result is that
we have no framework for understanding or appropriating biblical law. This
leaves us with a sense that biblical law is normatively problematic.

In this article, [ want to subvert the view that there is nothing we can learn from
biblical law. Instead, I want to suggest that it is possible to speak of the subject in
a different way; that we can, in fact, speak of ‘the spirit of biblical law.” This
means seeing biblical law as more than just an object of textual critique: instead,
biblical law has an ethos which is worth exploring.

1. Rethinking biblical law

There is more to biblical law than what we have reduced it to. We can see this by
examining our assumptions of what biblical law is. The reductionism of modern
legal studies has led us to think that law is a set of rules. We believe that law, and
legal systems, work by creating authoritative legal rules, either through
legislation or by means of decided cases, which are then applied in particular
situations. But this is wrong. It overlooks the way in which law, at the deep-
structural level, consists of an endless permutation of legal relations, whether of
rights, powers, freedoms, duties, liabilities, immunities and so on.z We are free to
make our own life-choices, from moment to moment. But to the extent that we
do so in conformity with the law, we are also serving the common interest of
society.? This means that, among other things, law is a form of social and mental
conditioning.# It moulds our identity, at both individual and national levels. It
shapes the vocation of society. At any given moment, our society is faced with a
range of possible futures, of possible becomings. It is law that is the means of
taking society from the past to the future, so that society becomes, in the future,
what society decided, in the past, its future should be.5 “Law makes possible
society’s possible futures.”¢ It is a long way from the notion of law as a matter of
rules.

If the study of law has suffered from a reductionist approach, the study of biblical
law has suffered even more from the projection of modern assumptions that it,
too, is ‘all about rules.” Worse, the default position is that biblical law does not
even consist of rules: rather, it is just a series of commands. As Israel’s divine

1 McCreary County v. American Civil Liberties Union of Ky., [2005] 545 US 844.

2 Wesley Hohfeld, Fundamental Legal Conceptions as Applied in Judicial Reasoning and Other Legal
Essays (Walter Wheeler Cook ed., Yale University Press, 1966).

3 Philip Allott, ‘The true function of law in the international community’ (1998) Indiana Journal of
Global Legal Studies 5 391, 399.

4Ibid.

5 Ibid.

6 Ibid.

http://mc.manuscriptcentral.com/ojlr

Page 3 of 24



Page 4 of 24

©CoO~NOUTA,WNPE

Manuscripts submitted to Oxford Journal of Law and Religion

sovereign, God is all too readily pictured as the ultimate Commander who issues
commands backed by sanctions. The perception is that biblical law is very
Austinian (or else redolent of H.L.A Hart's critique of John Austin’s positivism).”
Everything is refracted through this distorted lens. The result is that the Ten
Commandments - one of the best-known parts of biblical law - are commonly
held as the exemplar of a command-based legal system (“Thou shalt...”/“Thou
shalt not...”).

Yet the Ten Commandments begin, not with a command, but with a narrative:

“I am the LORD your God, who brought you out of the land of Egypt, out of
the house of slavery.” (Exodus 20:2)

Before biblical law is to be seen as rules, commands or anything else, it is to be
understood as the story of the nation, and the basis of national identity.
Moreover, the Hebrew word translated ‘commandments’ - debharim - does not
actually mean ‘commands.’ Rather, it means ‘utterances’ or ‘words.’ This is
significant because, in narrative terms, the ten ‘Utterances’ reach back beyond
the Exodus events, recalled in Exodus 20:2, to the account of universal creation,
in Genesis 1, where God is also presented as speaking ten ‘Words.’ Just as God’s
speaking at creation brings a whole universe into being, so God’s utterances at
Sinai bring to birth the nation of Israel. What we think of as the ‘Ten
Commandments’ are really the springboard for a new creation. Like the universe
itself, the ‘Ten Utterances’ are the seedbed that nurtures life in all its complexity.
They are what we might call the ‘big bang’ of biblical law, exploding in ever-
expanding forms of goodness, as we discover more of what it means to live life in
all its fullness. Not only is biblical law here presented as ‘the story of the nation,’
it also demands to be understood in the light of an even broader meta-narrative.

Grounding the giving of the law, or Torah, in stories of creation and the Exodus
reminds Israel that the true purpose of Torah is to keep her in the condition of
freedom God won for her in bringing her out of slavery in Egypt. It is presented
as a way of resourcing Israel to live life in harmony with God’s creative intent.
The dynamic of ‘life in the law’ is thus one of gratitude. This is repeatedly
expressed in Psalm 119 - the so-called ‘Torah psalm’:

... I shall walk in a wide place,
for I have sought your precepts.
(Psalm 119:45; Psalmist speaking).

It is also reflected in the range of motive clauses found in biblical law. Biblical
law differs from other ancient Near Eastern laws in part because of its extensive
use of motive clauses,® many of which appeal directly to the Exodus:

7H. L. A. Hart, The Concept of Law (New York: OUP, 1972).

8 A motive clause is a grammatically subordinate sentence which provides the motivation for
obeying the commandment. See B. Gemser, ‘The importance of the motive clause in Old
Testament law’ Vetus Testamentum Supplement Series 1 (Brill 1953), 50.
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You shall treat the stranger who sojourns with you as the native among
you, and you shall love him as yourself, for you were strangers in the land
of Egypt: I am the LorD your God. (Leviticus 19:34; God speaking)

Again, it is a long way from a model which sees biblical law as ‘orders backed by
threats.’ In fact, the giving of the Law at Sinai is presented as part of a covenantal
relationship, initiated by God, with His people. This is summed up in the
covenant formula: ‘I will be your God, and you will be My people’ (and
variations thereof). This means that biblical law cannot ultimately be detached
from any notion of covenant or response to God. The laws are there to deepen
and enable response to God. This means it is mistaken to try and read the laws
‘flatly’ as straightforward ‘commands’ or even ‘rules.’

We can take the classic “eye for an eye” formula as an example of how this
mistake tends to happen. One version of this formula - which is probably the best
known part of biblical law after the ‘Ten Utterances’ - can be found in Exodus
21:24 (“eye for eye, tooth for tooth, hand for hand, foot for foot”). At one level
there is no question that the law permits an initial presumption of physical
mutilation (what we could call ‘negative talion,” or equivalent physical harm).10
Yet retribution is limited both qualitatively and quantitatively (“no more than an
eye for an eye...”). This is important because vengeance then, as now, can easily
get out of hand. But, at another level, the laws of talion function as a symbol of
equivalence - something in the place of something else; an eye in the place of an
eye.ll We can see this in the literary presentation of the texts themselves: the
abusive master who knocks out a slave’s tooth “... shall let the slave go free
because of (tachat) his tooth” (Exodus 21:27). The result is that phrases such as
“life for life” can be understood as positive talion; that is, live substitution or
some other form of compensation.!? In fact, in Leviticus 24:18, we are told that
the person who unjustly “takes an animal’s life shall make it good, life for (tachat)
life....” Here this can only mean live substitution: the replacement of a dead ox
with a live ox, not another dead one.13 Such an approach makes a great deal of
sense when we set these regulations in the context of biblical Israel’s extremely
generous provisions for fugitives from vengeance.* Taken together, this sends a
strong signal that vengeance is not, ultimately, the preferred option. Of course, it
is only possible to insist radically on restraint if we can imagine an alternative.
For this reason there is long-range continuity between these texts and Jesus’
teaching - in the context of correcting popular misunderstandings about “an eye

9 E.g. Jeremiah 31:33 “...  will be their God, and they shall be my people” (God speaking).

10 Jonathan Burnside, God, Justice and Society: Aspects of Law and Legality in the Bible (OUP 2011),
277.

11 Cf. Leviticus 24:18, 20; Burnside, God, Justice and Society, 277.

12 Bernard S. Jackson, ‘Lex Talionis: Revisiting Daube’s Classic’ (Society of Biblical Literature
Meeting, Denver 2001)
<http://www.law2.byu.edu/biblicallaw/papers/jackson_bs_lex_talionis.pdf> accessed 7 January
2008.

13 Bernard S. Jackson, ‘Lex Talionis: Revisiting Daube’s Classic’ (Society of Biblical Literature
Meeting, Denver 2001)
<http://www.law2.byu.edu/biblicallaw/papers/jackson_bs_lex_talionis.pdf> accessed 7 January
2008.

14 Jonathan P. Burnside, ‘Exodus and Asylum: Uncovering the relationship between biblical law
and narrative’ (2010) 34 Journal for the Study of the Old Testament, 243.
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for an eye” - which commends the person who is entirely free of personal
animosity (“... if anyone forces you to go one mile, go with him two miles”;
Matthew 5:41).

The point is that, when we look at the mode and presentation of biblical law, it
quickly becomes apparent that the usual stereotypes and caricatures of biblical
law simply won'’t do. Indeed, the image which symbolises biblical law as a whole
- that of Moses coming down from Mount Sinai carrying the Ten Commandments
- is itself ripe for subversion. I suspect that part of the reason why we relate to
that image is because it suits our predominantly positivist outlook - law which is
posited in the ultimate sense by a divine Being. It reinforces our preconceived
ideas that we are dealing with ‘law as commands.” And yet the story of Mount
Sinai begins in a way that precisely undermines such positivist assumptions, for it
begins not with what is revealed, but what is concealed. ‘Cloud’ and ‘darkness’ are
said to descend on the mountain before Moses even gets up it (Exodus 19:16, 18).
Moses enters darkness to receive the law and both then, and on subsequent
occasions, he is hidden from sight (Exodus 33:7-9). In fact, when Moses relays the
law to the people on subsequent occasions, he does so whilst wearing a veil: the
people are afraid of his face, which shines with the light of the glory of God
(Exodus 34:29-33).

Such images suggest that biblical law is not simply an icon of revealed law but is
also an icon of concealed law. It would be fitting, if so. Recognising the
‘hiddenness’ of biblical law is in keeping with what it means to see it as part of a
covenantal relationship with God. The relational context of the giving of the Law
reminds us that Torah is only the start of a process of discovery, of engagement
and deeper understanding. It is the opening of a conversation with the God who
brings freedom for Israel and who is the Giver of the Law. For this reason it is
probably best to see biblical law as an integration of different instructional
genres in the Bible.1> It belongs, ultimately, to the category of ‘wisdom’ because
the process of gaining wisdom is essentially one of relationship, encounter, and
discovery.16

As we examine our basic assumptions of what biblical law is, so we find that we
cannot view the subject in one-dimensional terms - any more than we can take a
reductionist approach to modern law. We need to locate biblical law in a wider
context. As we do so, we find we need to re-evaluate its subject matter. We have
got the spirit of biblical law wrong. This can be seen, not only at the level of the
caricature of the subject itself as ‘rules,” but also in terms of how the different,
substantive, areas of biblical law are presented. Such distortions may well be a
convenient way of justifying our own lack of engagement.

15 Burnside, God, Justice and Society, xxxii.

16 See, for example, passages such as Proverbs 3:18 which characterise Wisdom as “... a tree of
life to those who lay hold of her....” Growing in wisdom is presented in terms of responsiveness to
acall (“To you, O men, I call, and my cry is to the children of man...”; Proverbs 8:4). It is also
portrayed as the outcome of a careful search (“I love those who love me, and those who seek me
diligently find me”; Proverbs 8: 17).
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An introductory article such as this cannot hope to be comprehensive. However,
it may give us some idea of how this material fits together to form a coherent
vision, and become a morally energising force.

2. Personal and family rootedness - to build strong communities
Unsurprisingly, much of biblical law is concerned with land, because it expressed
the covenant between God and Abraham (Genesis 15:18 and 17:8). As Moshe
Weinfeld writes: “No other people in the history of mankind was as preoccupied
as the people of Israel with the land in which they lived.”17 It is possible to
caricature this covenantal understanding, viz. as claiming ‘divine right’ to steal
land and dispossess others. Accordingly, scholars such as Keith Whitelam see
biblical scholarship as (potentially) an act of “retrojective imperialism.”18 It is
alleged that scholars who do not deconstruct the texts for their imperial
ideologies “[collaborate] in an act of dispossession... [that] has silenced the
history of the indigenous people of Palestine in the early Iron Age.”1?

However, if we look at the biblical laws more closely, we find that there is
something interesting and attractive to be said about the use of land. Precisely
because land in biblical law is a covenant, and not a commodity, its use is never
simply a matter of appropriating material resources for one’s own purposes.
Instead, the use of covenanted land is highly relational. It creates a network of
relationships, vertically with God (e.g. Deuteronomy 26:10) and horizontally
with the poor. In biblical law, Israelite declaration of title results in giving away
the ‘first fruits’ to those who do not have access to their own agricultural land
(e.g. Deuteronomy 26:5-9). It also creates a network of temporal relationships
with past ancestors and future descendants, meaning that the individual Israelite
holds the land as part of a line and not simply on his own behalf. The promised
land is “an everlasting possession” (achuzzat olam; Genesis 17:8). As a result “no
one of the individuals — who are all ephemeral, temporary, momentary — can
claim to own any piece of [the ‘everlasting’] property and the right to dispose of
it in any way he likes.”20 Biblical law thus shows “a relationship of multi-
generational commitment and nurture,”2! thereby promoting intergenerational
justice.

The knowledge that Israel does not own the land but receives it as a gift means
Israel only has a usufruct of divine property. This is reflected in the spectrum of
sabbath laws (e.g. the weekly Sabbath and sabbatical year; Exodus 20:10,
Leviticus 25:4). Here, Israel relinquishes her claims upon the land - and the
people who work it - on a regular basis. Acting on this is by no means
straightforward: it means overcoming the anxiety that human survival or
productivity will be jeopardised as a result of Sabbath observance. The

17 Moshe Weinfeld, The Promise of the Land The Inheritance of the Land of Canaan by the Israelites
(University of California Press 1993) 183.

18 Keith W. Whitelam, The Invention of Ancient Israel: The Silencing of Palestinian History
(Routledge 1996) 222.

19 ]bid. See also Musa W. Dube, Postcolonial Feminist Interpretation of the Bible (Chalice Press
2000).

20 Meir Malul, Knowledge, Control & Sex: Studies in biblical thought, culture and worldview
(Archaeological Centre Publication 2002) 452.

21 Ellen F. Davis, Scripture, Culture & Agriculture: An Agrarian Reading (Cambridge University
Press 2008) 67.
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sabbatical year - which provides one year’s rest for the land - is an important
land management issue.22

The jubilee year, which was to take place in the 49th year (seven times seven),
was a more intense version of the weekly Sabbath and the sabbatical year. It
addressed the problem of Israelites who, for whatever reason, had to sell their
ancestral property and became alienated from the land. This is because the
original land allocation (described in Numbers 33) identified a specific family
and its descendants with a particular plot of land, promoting personal
rootedness and affinity. In the jubilee year, however, the alienated land was
given back to the original family or their descendants (Leviticus 25:28).
Everyone would be given a second chance. The disadvantaged were released
from dependency on others and were reunited with the means of production.
The jubilee reflected the big political idea that “a family should not have been
totally without means of independent support for more than a generation.”23 As
Ellen Davis writes: “There is to be no permanently landless underclass in
[srael.”24

Modern writers, such as C. B. Macpherson, reflecting on the changing concept of
property within capitalist systems, have forecast that “if property is to be
consistent with any real democracy, the concept of property will have to be
broadened ... to include the right to a share in political power, and, even beyond
that, a right to a kind of society or set of power relations which will enable the
individual to live a fully human life.”2> Such breadth of vision, it is said, takes “the
concept of property as the prerequisite of a free life”26 to a higher level. This is
precisely in keeping with the political ideal of the biblical prophets, according to
which:

they shall sit every man

under his vine and under his fig tree,

and none shall make them afraid. (Micah 4:4, God speaking; cf. 1 Kings
4:25)

This was important because, as we have seen, land is fundamental to Israel’s
identity. Unlike the modern West, where people are primarily identified by their
jobs (which are changeable), people in biblical society were identified primarily
by their geographical roots. Land law in the Bible is concerned not simply with
land but with constructing and maintaining personal identity. The relationship
between land and clan meant that the jubilee not only restored land but families
(“each of you shall return to his property and each of you shall return to his
family”; Leviticus 25:10; Revised Standard Version).

22 Jacob Milgrom, Leviticus 23-27 (Doubleday 2001) 2154, 2246.

23 Paul Mills, ‘The economy’ in Michael Schluter and John Ashcroft (eds.) Jubilee Manifesto
(InterVarsity Press/Jubilee Centre 2005) 216, 223.

24 Davis, Scripture, Culture and Agriculture, 39.

25 C. B. Macpherson, ‘Capitalism and changing concept of property’ in Eugene Kamenka and R. S.
Neale (eds), Feudalism, Capitalism and Beyond (Australian National University Press, 1975) 105,
120.

26 Jbid.
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In this way, the jubilee laws are designed to prevent land from being reduced to a
capital asset. Restoring the relationship between people and land is valued
because it is a way of developing right relationships with others: the grapevine
and fig tree are symbols of abundance, community, and hospitality and hence of
the ‘fully human life’ to which Macpherson refers. Treating land as capital
destroys family cohesiveness and any sense of geographical belonging. In
addition, it means that there is no incentive to care for the land. It is seldom
recognized that the jubilee laws have significant environmental consequences. If
the land is going to revert to one’s descendants every 50 years, one has to care
for the land because it is all one has, and all one’s descendants will ever have.
Land must be managed in the light of descent relationships.

Personal and family rootedness, with a view to building strong communities, is
thus part of the spirit of biblical law. Borrowing from relational thinking, such a
spirit means investing a significant amount of time in neighbourhoods to create
“a sense of belonging and practical involvement.”2” Rootedness is said to be
important for “personal well-being, access to support networks, and for the
ability to participate fully in community life.”28 The spirit of biblical law offers to
alienated persons, and their environment, the hope of restoration.

2. The use of money and the structure of financial institutions - to
foster healthy commercial and social relations
It is possible to caricature the biblical laws regarding the use of money in a
negative fashion. For example, the ban on interest “envisions a radically
alternative economy”2° by prohibiting the charging of any interest to a fellow
Israelite (Exodus 22:25/MT 22:24, Leviticus 25:35-38, and Deuteronomy 23:19-
20/MT 23:20-21). The biblical laws are comprehensive in their prohibition3?
and, certainly, this was the understanding of the Christian church, for most of its
history.31 Nowadays, however, we caricature such laws as utopian, artificial and
unworkable. Although the Hebrew text is clear, a leading translation of the Bible
(the New International Version) translates the prohibitions of Exodus and
Leviticus as “excessive interest,” as if the issue was the amount of interest, rather
than the act of charging interest itself.32 In addition, there is a widespread
assumption among commentators that the ban on interest refers only to
charitable loans and does not include loaning money at interest for a commercial

27 <http://www.relationshipsglobal.net/Web /Content/Default.aspx?Content=29> accessed 11
November 2011. Relationships Global is a network of people and organisations that recognises
the importance of relationships to human wellbeing, and seeks to combat the causes of relational
poverty.

28 <http://www.relationshipsglobal.net/Web/Content/Default.aspx?Content=29> accessed 11
November 2011. See generally, Michael Schluter Cambridge Papers 1995 Roots: biblical norm or
cultural anachronism? http: //www.jubilee-centre.org/resources, accessed 22 November 2011.
29 Walter Brueggemann, Deuteronomy (Abingdon 2001) 232.

30 H. Gamoran, ‘The biblical laws against loans on interest’ (1971) 30 JNES 127.

31 Paul Mills, ‘The ban on interest: Dead letter or radical solution?’ (1993) Cambridge Papers 1, 1.
32 Cf. B. Baentsch, Exodus-Leviticus-Numeri (Gottingen 1903) 202-203 who suggests that the
Hebrew word neshek refers specifically to ‘exorbitant’ interest.
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enterprise.33 William Propp, for example, states that “it is important not to
impose our capitalist assumptions on ancient Israel,”34 though in reality it may
be the case that we prefer not to allow our capitalist assumptions to be
challenged by biblical Israel. We see the spirit of biblical law as ideological in the
worst sense of the term because it is a people’s self-representation of how they
saw themselves that could never reflect social reality. Seen from this perspective,
the laws are fundamentally perverse because they present reality in a way that is
impractical.

However, if we look at the biblical laws more closely, we find that there is
something interesting, and intensely practical, about what is going on. The ban
on interest is not concerned simply with the financial arrangements between
two parties but with the social ramifications of how capital is used. Capital can be
used in different ways, with differing social consequences: financial
arrangements can be used as a way of encouraging people to become
autonomous, or they can be a form of ‘social glue’3> that causes people to engage
closely with one another.3¢ Interest-based economies are thought to encourage
individualism because they make a return on a loan possible without there being
an ongoing relationship between the parties, or a connection between the return
on the loan and the use of the money.3”

By contrast, the biblical ban on interest encourages the use of capital to build
relationships, especially between lender and borrower. If one cannot lend at
interest, the options are either to make an outright gift, to lend interest free, to
rent property (Exodus 22:14-15), to lease property (Leviticus 25:14-16, 29-31),
or to make an equity-based investment. The distinction between making loans
on interest and seeking a return from rentals or profit-sharing investments is
deeply significant from a practical and a relational point of view. This is because
it is concerned with the allocation of risk within different kinds of contract.38
With a loan, ownership of what is lent, and its associated obligations are
transferred to the borrower; however, in a rental contract or profit-share
partnership, ownership - and hence ultimate risk - remains with the owner of
the property or the supplier of finance. The effect of the ban on interest is thus to
push the lender toward sharing risk with the borrower.39

In this way, capital is used in biblical Israel in a way that encourages personal
engagement between the parties, especially on the part of the provider. The
lender shares in the profits of the enterprise if it is successful, as opposed to
simply making a return from the use of his money, regardless of whether the

33 E.g. E. S. Gerstenberger, Leviticus (D. W. Stott tr, Westminster John Knox Press, 1996) 387; John
E. Hartley, Leviticus (Word 1992) 440; Cornelis Houtman, Exodus (Vol 3, Johan Rebel and Sierd
Woudstra tr, Kok Publishing 2000) 218-220; Jeffrey H. Tigay, Deuteronomy (Jewish Publication
Society, 1996), 217.

34 William Henry Propp, Exodus 19-40 (Doubleday 2006) 260-261.

35 Michael Schluter, ‘How to create a relational society: Foundations for a new social order’
(2007) 16 Cambridge Papers 1, 4.

36 See generally Mills, ‘The economy’ 216-33.

37 Schluter, ‘How to create a relational society,’ 4.

38 Paul Mills, “The great financial crisis: A biblical diagnosis’ (2011) Cambridge Papers 1.

39 Paul Mills, “The ban on interest: dead letter or radical solution?’ (1993) Cambridge Papers 4.
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business fails or succeeds. The result is that the use of capital in biblical law is
morally suffused. One is only justified in seeking a return on financial investment
if one retains legal ownership, and the concomitant risk of loss.*? As Paul Mills
notes, in contrast to Karl Marx’s ‘labour theory of value,” biblical law rests on a
‘risk and responsibility theory of capital’: “financial investment must ‘earn’ its
return by directly bearing the risks of ownership.”4! Or, as Michael Schluter puts
it: there is “no reward without responsibility [and] no profit without
participation.”42

We have seen that the regulation of the biblical economy, through the biblical
sabbath laws, is designed to build strong communities. The same is true in the
biblical laws concerned with finance. They recognise that finance shapes (and
distorts) relationships through debt, capital flows, investment and patterns of
spending.43 They also recognise that resources should be used in ways that tend
to strengthen relationships rather than undermine them. 44 The spirit of biblical
law thus holds out to debt-based societies the hope of financial and relational
wealth.

3. A shared culture - to encourage inclusion and cohesion

The biblical laws regarding race relations and immigration discriminate between
different categories of foreigners, depending on the degree to which they choose
to assimilate. Those who accepted Israel’s religious beliefs and culture were
treated, so far as possible, as native-born. This group were allowed to take part
in the major Israelite feasts*> and bring sacrifices (Leviticus 17:8-9; 22:18-19;
Numbers 15:14). They could also benefit from the Sabbath (e.g. Exodus 23:12;
Deuteronomy 5:12-15) and the Israelite cities of refuge (Numbers 35:15). Non-
assimilating immigrants - who did not choose to accept Israel’s traditions and
beliefs but settled in Israel’s borders - were treated less generously. They were
not allowed to eat Passover (Exodus 12:45); however, they were helped to
remain in the land, even in the event of poverty (Leviticus 25:35). They were also
allowed to eat the fruit of the land during the sabbatical year (Leviticus 25:6) and
were granted access to asylum (Numbers 35:15). This group were in turn treated
more favourably than those who operated within Israel’s borders but who lived
elsewhere. Like non-assimilating immigrants, they cannot eat Passover (Exodus
12:43-49); in addition they are excluded from “the assembly of the LORD”
(Deuteronomy 23:1-8), the Sanctuary (Ezekiel 44:6-9) and from being Israel’s
king (Deuteronomy 17:15). Finally, Israelites are allowed to lend at interest to
this group (Deuteronomy 23:20) and are not required to cancel their debts
(Deuteronomy 15:3).

40 Paul Mills, ‘“The great financial crisis,” 2.
41 Paul Mills, ‘The great financial crisis,” 3.

42 Michael Schluter, ‘Is Capitalism morally bankrupt? Five moral flaws and their social
consequences’ (2009) Cambridge Papers 18.

43 <http://www.relationshipsglobal.net/Web /Content/Default.aspx?Content=29> accessed 11
November 2011.

44 Ibid.

45 Including the Passover (Exodus 12:48-49) and other cultic events such as the Day of
Atonement (Leviticus 16:29), the triennial tithe (Deuteronomy 14:28-29, 26:12-13), the Feast of
Weeks (Deuteronomy 16:10-12), the Feast of Tabernacles (Deuteronomy 16:13-14), the giving of
the first fruits (Deuteronomy 26:11), and the Reading of the Law (Deuteronomy 31:12).
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[t is easy to caricature such provisions as nationalistic, in a negative sense,
because they insist immigrants must convert before they can fully reap the
benefits of belonging to Israelite society. It confirms our sense that the covenant
at Sinai is exclusivist and discriminatory. However, if we look at the laws more
closely, we might find that an interesting balance is being struck between the
policy of ‘loving the alien,” on the one hand, and the need to preserve a sense of
national identity, on the other. Nor is it possible to read biblical law simply in
terms of the projection of power:46 immigrants are precisely those who have no
power or leverage within society, yet are supposed to be treated with fairness
and hospitality.

In general terms, the biblical laws relating to race relations and immigration seek
to promote two mutual and positive goals: welcome to the refugee, whilst
retaining a strong sense of national identity.4” The goals of hospitality and
nationalism are interdependent because a key part of Israel’s national identity
was the experience of being ‘strangers and sojourners’ in Egypt, prior to the
Exodus: “Love the alien therefore; for you were aliens in the land of Egypt”
(Deuteronomy 10:20; RSV). The immigrant is no longer seen as the ‘other’ to be
feared and exploited. Instead, he or she is deliberately portrayed as someone
who now occupies the position that they, or their ancestors, once occupied.48 The
community’s ethos is subordinated to its mythos.#° ‘Loving the alien’ meant
providing welfare for immigrants (which includes giving them access to the
means of production) and protecting from them from abuse (whether physical,
economic or judicial).5°

Biblical law is thus positive in its attitude towards immigrants who are willing to
assimilate and tolerant of (non-hostile) foreigners who do not wish to assimilate
- a choice that can only be made by the immigrant. Yet this openness is not at the
expense of national or religious identity, without which there is no host culture
to invite anyone into. The biblical laws regarding race relations and immigration
are interesting because they transcend traditional left-wing responses to
immigration (which emphasise provision for immigrants’ welfare) and right-
wing responses to immigration (which are typically characterised by concern for
national identity). They achieve this by advocating an accommodating policy
towards immigrants whilst at the same time insisting on the need to preserve

46 Cf. N. K. Gottwald, The Tribes of YHWH: The Sociology of the Religion of Liberated Israel 1250-
1050 BCE (Orbis 1979).

47 Jonathan Burnside, The Status and Welfare of Imnmigrants: The place of the foreigner in biblical
law and its relevance to contemporary society (Jubilee Centre 2001). Available to download free
from <http: //www.jubilee-centre.org>.

48 For a discussion of the range of motive clauses used in the context of the alien laws see
Christiana van Houten, The Alien in Israelite Law (1991, Journal for the Society of the Old
Testament Press), 166-172.

49].D. Levenson, ‘The theologies of commandment in biblical Israel’ (1975) Harvard Theological
Review 68, 203, 19.

50 Assimilating immigrants were not to be maltreated (Exodus 22:21) or put under economic
pressure (which meant fair employment practices; Deuteronomy 24:14-15). They were also
supposed to be given ‘access to justice’ and non-discriminatory judgements (e.g. Deuteronomy
1:16; 24:17-18; 27:19; which meant they could be equally punished as well (e.g. Exodus 12:19;
Leviticus 20:2; 24:15-16).
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Israel’s national and religious identity in the face of foreign influences. It also
expresses its concern for national identity without becoming xenophobic,
because Israel’s positive view of her national identity is based on the belief that
nationhood is God’s gift and part of God’s purpose.>! This balance between
inclusivity and exclusivity is politically attractive.

In addition, the use of the Exodus in the immigration laws shows the power of
‘national stories’ in shaping our sense of identity, and our attitudes towards
immigrants.>2 Notably, the prophet Zechariah uses the language of ‘brothers, not
others”

Thus says the LORD of hosts:

‘Execute true justice,

Show mercy and compassion

Everyone to his brother.

Do not oppress the widow or the fatherless,

The alien or the poor.

Let none of you plan evil in his heart

Against his brother.’

(Zechariah 7:9-10; God speaking, New King James Version)

[t is remarkable that biblical law does not set out areas of legal entitlement;
rather, it creates different kinds of relationships. Strikingly, ‘loving the foreigner’
explicitly takes place in God’s Presence. The annual Sukhkhot (‘Feast of Booths’)
celebrations (Deuteronomy 16:13-15) envisage the distribution of food to
vulnerable groups, as follows:

You shall rejoice in your feast, you and your son and your daughter, your
male servant and your female servant, the Levite, the sojourner, the
fatherless, and the widow who are within your towns. For seven days you
shall keep the feast to the LORD your God ... because the LORD your God
will bless you in all your produce and in all the work of your hands, so
that you will be altogether joyful (Deuteronomy 16:14-15; Moses
speaking).

Immigrants share “... before the LORD your God, in the place that he will choose,
to make his name dwell there...” (Deuteronomy 14:23). Perhaps we are meant to
think of the elders eating in the Presence of God at Mount Sinai (Exodus 24:11).
Certainly, the prophets seem to make a similar connection between ‘doing social
justice’ and ‘being in the light of God’s Presence’ (referred to as the Shekhinah in
post-biblical literature):

if you pour yourself out for the hungry
and satisfy the desire of the afflicted,
then shall your light rise in the darkness
and your gloom be as the noonday.
(Isaiah 58:10; God speaking).

51 See Burnside, The Status and Welfare of Immigrants, 53-59.
52 See generally Kenton L. Sparks, Ethnicity and Identity in Ancient Israel: Prolegomena to the
Study of Ethnic Sentiments and Their Expression in the Hebrew Bible. (Eisenbrauns 1998).
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In fact, in Deuteronomy 26:13 the triennial tithe (which was another offering
made to vulnerable groups) is expressly identified as “the sacred portion.”

The sacral care for immigrants is a further aspect of the spirit of biblical law. It
envisages “a shared culture which can embrace diversity and includes respect for
liberty of conscience,”3 necessary for both social inclusion and cohesion.>* The
spirit of biblical law thus holds out to alienated persons the hope of belonging.

4, The wide distribution of political power - to promote accountability
and community development.
The biblical laws relating to government present us with a constitutional
theocracy: ‘one nation under God.’ This can be caricatured as some kind of ‘theo-
tyranny’ with priests ‘running the shop’ - an idea of government which is
absolutist and exclusivist. Moreover, the book of Deuteronomy, which is a key
part of Israel’s political organisation, has been criticised on the grounds that it
has, historically, “fostered dangerous nationalistic ideologies,”>5 not least in
regard to apartheid South Africa.>6

However, this overlooks the way in which the texts are “in critical dialogue with
the powers and ideologies of the region....”5” They are determinedly counter-
cultural because they are, in part, a response to monopolistic imperialism.58 As
Gordon McConville writes: “Far from legislating for nationalistic exclusivism, the
relationship between Israel and Yahweh in Deuteronomy is part of its thorough
rejection of religious and political tyranny, since the required loyalty for Yahweh
operates against the concentration of power....”>% The result is that there is much
in the biblical laws relating to government of a positive nature.

The Torah is given by God, through Moses, to the people, who in turn delegate it
to members of the community who possess ‘practical wisdom’ (Exodus 18:21;
Deuteronomy 16:19). There is a notion here of political responsibility, both in
regard to the body politic and the individual.t9 Strikingly, the laws in
Deuteronomy regarding the role, nature and accountability of government are, in
context, given outside the Promised Land (Deuteronomy 1:1). Delivering the laws
before the formation of permanent institutions puts them under scrutiny from
the start.6! It also means that the limits on Israel’s constitution function
independently of any particular form of political organisation or statehood.®2 It is

53 <http://www.relationshipsglobal.net/Web/Content/Default.aspx?Content=29> accessed 11
November 2011.

54 ]bid.

55]. G. McConville, God and Earthly Power: An Old Testament Political Theology (T&T Clark 2006)
85.

56 F. Deist, “The Dangers of Deuteronomy: A page from the reception history of the book’ in F.
Garcia Martinez et al (eds.), Studies in Deuteronomy in Honour of C. J. Labuschagne on the Occasion
of His 65t Birthday (Vetus Testamentum Supplement Series 53 Brill, 1994), 13-29.

57 McConville, God and Earthly Power, 20.

58 Ibid.

59 Ibid. 98.

60 Tbid. 74.

61 Ibid. 70.

62 Ibid. 69.

http://mc.manuscriptcentral.com/ojlr 13



©CoO~NOUTA,WNPE

Manuscripts submitted to Oxford Journal of Law and Religion Page 15 of 24

not clear whether Israel is better off as a united tribal confederacy, or whether
she should be more centralised and, if so, whether it is better for her to have a
king. Biblical law does not promote any particular national or political status quo.
This makes sense: if all political authority is ultimately under God, what matters
is that Israel’s God is King. Every other expression of political authority is
contingent upon that.

There is also a classic separation of powers, which evokes Locke and
Montesquieu, on the ground that the offices of judge, king, priest and prophet
have separate roles and are independent of each other (Deuteronomy 17:8-20;
18:1-22).63 The king was ‘under law’ because he was bound to the study of the
written Deuteronomic law (Deuteronomy 17:18-20). He was prevented from
acquiring horses, and hence a chariot force (17:16). He was also forbidden from
marrying “many wives” (17:17a), which would have been a way of acquiring
military aid through foreign alliances. Nor could he accumulate wealth (17:17b),
which meant he could not afford to run a royal court. His only real function is to
study the Torah; in that sense the king “seems to have no more power than an
ordinary Israelite, since both are subject to Deuteronomic regulation to the same
degree.”®* Indeed, there are grounds for saying that, in this respect, the king
functions as a ‘model citizen.’¢5 Such limits on the power of the king may reflect
“an attempt to reform or to prevent the emergence of the traditional ancient
Near Eastern ideal of kingship, which sees the ruler as lawmaker, judge, warrior
and diplomat.”6¢

The Levitical priesthood potentially exercised more power over the Israelite
population than the king,%7 since their position was established by divine
election (Exodus 32:28-29). They also exercised authority over a range of cultic
and judicial matters (e.g. Deuteronomy 21:5 “... by their word every dispute and
every assault shall be settled”). Yet there are limits on their power also: they
have “no portion or inheritance with Israel” (Deuteronomy 18:1; that is, no land
or personal wealth).28 Prophets likewise had an authoritative position, being
able to deliver “extra-constitutional knowledge of the divine will.”¢? Yet they, too,

63 C. Schafer-Lichtenberger, Josua und Salamo: eine Studie zu Autoritdt und Legitimitdt des
Nachfolgers im Alten Testament (E. ]. Brill, 1995), 52-85 and N. Lohfink, ‘Distribution of the
functions of power: The laws concerning public offices in Deuteronomy 16:18-18:22" in D. L.
Christensen (ed.) A Song of Power and the Power of Song (Eisenbrauns 1993).

64 Robert R. Wilson, ‘Deuteronomy, Ethnicity and Reform: Reflections on the social setting of the
book of Deuteronomy’ in John T. Strong and Steven S. Tuell (eds), Constituting the Community:
Studies on the Polity of Ancient Israel in Honor of S. Dean McBride Jr. (Eisenbrauns 2005) 121.

65 Jamie A. Grant, The King as Exemplar: The Function of Deuteronomy’s Kingship Law in the
Shaping of the Book of Psalms (Society of Biblical Literature, 2004).

66 Wilson, ‘Deuteronomy, Ethnicity and Reform’, 121.

67 S. Dean Jr., ‘Polity of the Covenant People: The book of Deuteronomy’ in John T. Strong and
Steven S. Tuell (eds), Constituting the Community: Studies on the Polity of Ancient Israel in Honor
of S. Dean McBride Jr. (Eisenbrauns 2005) 30.

68 John T. Strong and Steven S. Tuell, ‘Introduction’ in John T. Strong and Steven S. Tuell (eds),
Constituting the Community: Studies on the Polity of Ancient Israel in Honor of S. Dean McBride Jr.
(Eisenbrauns 2005) 2.

69McBride, ‘Polity of the Covenant People,” 31, quoting Carl Joachim Friedrich, Transcendent
Justice: The Religious Dimension of Constitutionalism (Duke University Press, 1964), 16-17 to
which I have not had access.
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were checked by tests that “challenged and evaluated the veracity of their
prophetic utterances””? (e.g. Deuteronomy 13:1-5; 18:20-22).

As part of this overall picture of diffused political authority, we find an
interesting relationship between the centre of Israel’s political life’! and its
periphery (namely, the local distribution of legally significant sites; e.g.
Deuteronomy 21:19). The centre and the local network are “both distinct from
and yet continuous with each other.””2 Everything is related to everything else in
a coherent whole, yet each retains its own identity. Law is practiced both at the
chosen place and in the local village ‘gates’ (Deuteronomy 16:18; 17:8-13). “...
[L]aw is the vehicle by which the periphery participates in the centre, and
through which the nature of that participation is determined.”’3 The locus of
power is kept as close to the people as possible. The story of Naboth’s vineyard -
in which monarchy colludes with judicial murder to acquire land (1 Kings 21) -
illustrates what happens when executive power undermines local government.
In Deuteronomy 17:8-13, referrals can be made from provincial courts to the
judges at “the place which the LORD your God will choose” if the case is “too
difficult” (17:8). This implies that the central court is not being used as a ‘court of
appeal’ to resolve cases of factual difficulty’# but, rather, as a ‘court of reference’
to resolve cases of legal difficulty.”> The point is that provincial courts are not
subordinated within any clear legal hierarchy, inasmuch as there was no ‘right of
appeal’ from the provincial courts to the central one.

However, the more one sets limits to political authority, the more one places
responsibility on individual society-members. Notably, the section on political
institutions (Deuteronomy 17:8-18:22) is preceded by the call to do justice
(Deuteronomy 16:18-20).76 “[T]he system is expressly grounded in the
responsibility of the whole society to maintain justice.”’7 It is a highly democratic
picture:’8 the rejection of self-aggrandizing power which frees the citizen for
participation. Under God, the people are supreme in the political sphere: they are
not subject to “authoritarian powers but only to a law given... in an action of God
that also established their freedom.””? For these reasons, S. Dean McBride Jr. has
described the Deuteronomic Torah “a social charter of extraordinary literary
coherence and political sophistication.”80 It is “the archetype of modern western

70 Strong and Tuell, ‘Introduction,’ 2.

71 This is indicated by the refrain “the place which the LORD your God shall choose” (e.g.
Deuteronomy 26:2), which refers to the location of the central sanctuary.

72 McConville, God and Earthly Power, 92.

73 Steven Grosby, Biblical Ideas of Nationality: Ancient and Modern (Eisenbrauns 2002) 112.

74 Bernard S. Jackson, “Law in the ninth century: Jehoshaphat’s ‘judicial reform’, (2007) 143
Proceedings of the British Academy 357, 384

75 Keith W. Whitelam, The Just King: Monarchical judicial authority in ancient Israel (Journal for
the Society of the Old Testament Press 1979) 200.

76 McConville, God and Earthly Power, 90.

77 McBride, ‘Polity of the Covenant People,” 29.

78 Frank Criisemann, The Torah: Theology and Social History of Old Testament Law (T & T Clark
1996), 246-247 remarks that the picture of “[t]he sovereignty of the people underlying the law
compels us to speak of something like a democracy.”

79 McConville, God and Earthly Power, 86.

80 McBride, ‘Polity of the Covenant People,” 77.
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constitutionalism”8! and, arguably, the “most ancient antecedent” 82 of the US
constitution.

This, too, is an aspect of the spirit of biblical law. In modern terms, it is a vision of
diffuse political and economic power which tries to retain the locus of control as
close as possible to the people, with high levels of accountability.83 The spirit of
biblical law thus offers the hope of good government.

5. Family networks - for the love, support and welfare of the individual
The biblical laws relating to marriage and the family are problematised to a
greater degree in our society than perhaps any other biblical texts. They are
routinely caricatured as homophobic, misogynistic and patriarchal. They are also
dismissed as being heteronormative, because they privilege heterosexual
relations and criminalise sexual relations between persons of the same sex (e.g.
Leviticus 20:13).

However, if we look at the biblical laws more closely, we discover there is
something interesting and attractive to be said about the role of family. In
biblical law, families provide individuals with a sense of identity and play a key
role in transmitting traditions and values from one generation to the next (e.g.
Deuteronomy 6:7; 11:19). The extended ‘three-generational’ family is the key
social institution in biblical Israel, and has important social functions, including
responsibility for education, income generation and welfare.8* Within the
extended family, marriage is central.85 This is reflected in biblical law, where
marriage and a concern for orderly family relationships structures how the laws
themselves are presented.

For example, in modern law, we characterise prohibited sexual relationships as
‘sexual offences.” However, in biblical law, prohibited sexual relationships are
presented as forms of ‘idolatry’ and ‘dishonouring parents.’8¢ Significantly, the
list of prohibited sexual relationships in Leviticus 20:10-21 follows directly from
the prohibition on dishonouring parents (20:9). In this way, ‘sexual offences’ are
partly defined by how they impact the offender’s family. This may reflect the fact
that, in practical terms, parents are deeply affected by the sexual behaviour of
their children (including adultery) because they are the ones who, in most cases,
have to deal with the emotional, organisational and possibly lineage implications.

81 Jbid.

82 [bid., 19. See also Bernard M. Levinson, ‘The first constitution: Rethinking the origins of rule of
law and separation of powers in light of Deuteronomy’ (2006) 27 Cardozo Law Review 1853.

83 Cf. the following statement of core values by Relationships Global: “Distant decision making
and financial dependence can inhibit both responsiveness to local needs and responsibility for
addressing them. The desire for greater local responsibility can be in tension with the concern for
ensuring quality and equity at a wider level. Where decisions or controls need to be located at
higher levels, this should be done in ways that support local capacity and responsibility”;

<http: //www.relationshipsglobal.net/Web/Content/Default.aspx?Content=29> accessed 11
November 2011.

84 See generally Leo G. Perdue, Joseph Blenkinsopp, John ] Collins and Carol Meyers, Families in
Ancient Israel (Westminster John Knox Press 1997).

85 See generally Michael Schluter, ‘Family’ in Michael Schluter and John Ashcroft (eds.) Jubilee
Manifesto (InterVarsity Press/Jubilee Centre 2005).

86 See Burnside, God, Justice and Society, 349-355.
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Adultery and sexual wrongdoing affect parents because managing the fallout of
such behaviour makes demands on time and resources across the whole nexus of
family relationships. If adultery takes place in a marriage and this, say, leads to a
divorce, it will have knock-on effects on parents and siblings who may have the
increased burden of looking after dependent family members. Sexual deviancy
on the part of children may also have generational consequences for parents,
such as whether or not they have access to their grandchildren or whether the
family line continues. Sexual wrongdoing is also presented as a series of
deviations from the norm of heterosexual marriage (Leviticus 20:910-16).

All this suggests that biblical sexual ethics is structured around a clear
understanding of harm and the family which leads to constraints on sexual
behaviour.8” We are not all free to do what we like. Biblical law signifies that
what people do with each other sexually is not a matter for them only: it has
implications for their families, other families and society as a whole.

This is another, positive, aspect of the biblical social agenda. In modern terms,
drawing once again on relational language, it makes fresh the claim that: “stable
family life benefits adults and children in terms of both emotional and practical
support.”88 It also affirms the view that “the extended family has a vital role in
supporting marriage and the nuclear family, particularly when under pressure,
and as a mediating influence between individuals and the State.”89 In this way,
the biblical social vision holds out the hope of intimacy.

6. Our relationship with the environment - to limit our take

As with other aspects of biblical law, the laws concerning the environment have
been caricatured in a negative fashion. The opening chapters of Genesis set the
parameters for the biblical laws relating to humanity and the environment. The
story of universal creation, in Genesis 1:1-2:4, describes God’s sovereignty over
creation, which is expressed in the movement from chaos to an ordered universe.
In that context, humanity is presented as a species made ‘in the image’ of God to
rule over the created order in such a way as to remind the creation of its true
King:

And God said, “Let us make man in our image, after our likeness. They
shall rule the fish of the sea, the birds of the sky, the cattle, the whole
earth, and all the creeping things that creep on earth” (Genesis 1:26;
Jewish Publication Society).

Some have equated the meaning of ‘rule’ (or ‘dominion’) with subjugation.?®
From this perspective, the biblical texts have been dismissed because they are
thought to sanction environmental abuse. However, if we look at the biblical laws

87 See generally Jonathan Burnside, Consent versus community: What basis for sexual offences
reform? (Jubilee Centre, 2006).
88<http://www.relationshipsglobal.net/Web/Content/Default.aspx?Content=29> accessed 11
November 2011.

89 Ibid.

9 E.g., Norman C. Habel, ‘Geophany: The Earth story in Genesis 1’ in Norman C. Habel and Shirley
Wurst (eds.), The Earth Story in Genesis (Sheffield Academic Press, 2000) 47.
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more closely, we find that there is, instead, something much more subtle and
sophisticated.

To begin with, the meaning of ‘rule’ or ‘dominion’ in Genesis 1:26 (and Genesis
1:28) need not be simply reduced to subjugation. Of course, there is no doubt
that ‘rule’ involves some degree of power and authority. But how this power is
exercised depends on the type of rule one has in mind. As far as Genesis 1:26 is
concerned, humanity is supposed to exercise its rule in a way that reflects the
character of God, as set out in the story of universal creation, in Genesis 1:1-25.
This involves humanity developing the Earth in life-giving ways, watching over it
and maintaining the optimum conditions in which life can flourish. Humanity’s
calling is to “mediate God’s creation blessing to Earth and stand in creative, not
exploitative, relationship with [Earth] and the rest of creation.”? Humanity
reigns through service and when it departs from this paradigm, the result is
environmental destruction.

Genesis 2:7-8 stresses mutuality between humanity and the environment:

“...the LORD God formed man (adam) of dust from the ground (adamah)
....And the LORD God planted a garden in Eden, in the east; and there he
put [or “placed”; JPS] the man whom he had formed.”

There is a parallel between God “planting” the “forest”?2 of Eden and “placing”
humanity in it. The wordplay between adam (the man) and adamah (the earth)
reinforces the fact that humanity is “grounded” in the environment. The human
being is “Earthenware”?3; the “Earthling” from “Planet Earth.” Humanity depends
on Mother Earth: “dominion and dependency go hand in hand.”?* At the same
time, the environment needs human activity to care for it and to enable it to be
fruitful. Genesis 2:5 states that “no herb of the field had yet sprung up — for...
there was no man to till the ground” (RSV). “Humans serve the ground so the
ground can serve humans... neither party ... [is] able to reach its potential and
live fully, without the other.”95 The picture is one of “mutual custodianship: when
we take care of Earth it takes care of us.”%

The biblical laws relating to the environment develop the paradigm of God'’s
relationship with creation, and the mutual dependency of humanity and the
environment, into specific guidance for human beings.?” For example, we saw,

91 Laurie J. Braaten, ‘Earth community in Hosea 2’ in Norman C. Habel (ed.) The Earth Story in the
Psalms & the Prophets (Sheffield Academic Press, 2001) 197 n. 14.

92 Carol A. Newsom, ‘Common ground: An ecological reading of Genesis 2-3’ in Norman C. Habel
and Shirley Wurst (eds.), The Earth Story in Genesis (Sheffield Academic Press, 2000) 64.

93 D. Suzuki & A. McConnell, The Sacred Balance: Rediscovering our Place in Nature (Allen &
Unwin, 1997) 77.

94 Ellen Van Wolde, ‘The earth story as presented by the Tower of Babel narrative’ in Norman C.
Habel and Shirley Wurst (eds.), The Earth Story in Genesis (Sheffield Academic Press, 2000) 153.
95 Shirley Wurst, ‘Beloved, come back to me: Ground’s theme song in Genesis 3?7’ in Norman C.
Habel and Shirley Wurst (eds.), The Earth Story in Genesis (Sheffield Academic Press, 2000) 91.
9 Abotchie Ntreh, ‘The survival of Earth: An African reading of Psalm 104’ in Norman C. Habel
(ed.) The Earth Story in the Psalms & the Prophets (Sheffield Academic Press, 2001) 108.

97 See Burnside, God, Justice and Society, 171 - 176.
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above, how the weekly Sabbath is a way of imitating God and giving rest to
creation. There are other examples in which human beings are supposed to ‘limit
their take’ from the environment and give it time to recover. For example,

the bird law of Deuteronomy 22:6-7 prohibits human beings from eating wild
mother birds. The motive clause is striking: “that it may go well with you, and
that you may live long.”?8 Humanity will prosper if it limits its exploitation of the
environment. This is consistent with the picture of mutuality between humanity
and the environment in Genesis 2:7-8, above. As humanity takes care of the
environment, so the environment takes care of humanity.

This is another aspect of the spirit of biblical law. It recognises that things are
more easily destroyed than created and that creation has a value in and of itself.
This means developing sustainable practices that promote life. The spirit of
biblical law offers the hope of a mutually sustaining relationship with creation.

7. Justice and reconciliation - as the basis for achieving peace and
social harmony

Finally, the whole question of biblical justice is one that is routinely caricatured

in a negative light. So much so that the phrase “an eye for an eye and a tooth for a

tooth” is seen as symbolic of biblical law as a whole: barbaric, vengeful and

vindictive.

Yet, once again, we find this is not true to the spirit of biblical law. The Exodus is
seen as the ultimate act of divine justice in the Hebrew Bible, because it is an act
of God that overthrows the totalitarian rule of Pharaoh (in respect of the
Israelites) and frees them from slavery.?? For this reason, “[t]he entire history of
Israel under God is subordinated to one purpose - righteousness expressed in
justice.”100 Justice in the Bible thus involves overthrowing oppression and
liberating the oppressed: “to do justice... is to love good, [and] to prefer that
which makes for life.”101 This is reflected in Psalm 146:7-9, a song of praise to:

[The LORD] who executes justice for the oppressed,
who gives food to the hungry.

The LORD sets the prisoners free;

the LORD opens the eyes of the blind.

The LORD lifts up those who are bowed down;

the LORD loves the righteous.

98 This recalls the similar formulation of the Fifth Commandment: “Honour your father and your
mother, as the LORD your God commanded you; that your days may be prolonged, and that it
may go well with you...” (Deuteronomy 5:16). This suggests thematic repetition between these
texts, on the subject of parenthood.

99 This fits with the view that the greatest example of God’s justice in the New Testament is the
crucifixion of Jesus; an event that Luke’s Gospel expressly characterises as the ‘new Exodus’
(Luke 9:31). The cross is the ultimate act of God’s justice in the Bible because it overthrows the
ultimate oppressor (that is, the Satan) and bestows the ultimate freedom from tyranny (Hebrew
2:15-16; Romans 8:14-17).

100 James L. Mays, ‘Justice: Perspectives from the prophetic tradition’ in John T. Strong and Steven
S. Tuell (eds), Constituting the Community: Studies on the Polity of Ancient Israel in Honor of S.
Dean McBride Jr. (Eisenbrauns 2005) 60.

101 Tbid.
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The LORD watches over the sojourners;
he upholds the widow and the fatherless,
but the way of the wicked he brings to ruin.

The same act of justice that brings oppressors “to ruin” also “lifts up those

who are bowed down.” This means the recipients of justice can experience

it very differently - as retribution or restoration - depending on whether

they happen to be persecutor or victim. God is the ultimate king and judge who
hears his people’s cry and saves them in giving judgment (e.g., Psalm 5:2; [saiah
33:22). For this reason, the verb to judge (shaphat) has overtones of
vindication and rescue (e.g., Psalms 72:4 and 82:3). There are strong links
between justice and salvation, as seen in the following picture of monarchical
adjudication:

Behold, a king will reign in righteousness,
and princes will rule in justice.

Each will be

like a hiding place from the wind,

a shelter from the storm,

like streams of water in a dry place,

like the shade of a great rock

in a weary land.

(Isaiah 32:1-2; God speaking)

This is the same divine justice that human judges — especially kings — are
supposed to mediate. Kings, judges and even the people are supposed to model
themselves on God’s behaviour; like God, they are expected to battle against
oppressors and the forces of chaos because the pursuit of justice involves a fight.
This is explicit in the following juxtaposition:

Justice, justice shall you pursue (tirdof), that you may thrive and occupy
the land that the LORD your God is giving you.
(Deuteronomy 16:20; Moses speaking; RSV)

Just as the Israelites were not going to acquire the Promised Land without a
battle, neither were they going to secure justice without a fight. Moses’ judges
were appointed as “officials over thousands, hundreds, fifties and tens” (Exodus
18:25; JPS, and see also Deuteronomy 1:15), that is, as heads of military units.
They could equally be described as “generals, colonels, captains and
sergeants.”102 Even the verb “to pursue” (radaph; Deuteronomy 16:20) has a
military connotation: it is used of Pharaoh’s pursuit of the Israelites across the
Red Sea (Exodus 14:8). Remarkably, and “[w]ithout a hint of utopian fanaticism,
they assumed that concrete acts and decisions and policies which expressed
justice were attainable.”103

102 Martin Ravndal Hauge, The Descent from the Mountain: Narrative Patterns in Exodus 19-40
(Sheffield Academic Press 2001) 253.
103 Mays, ‘Justice,’ 61.
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Seeking justice, as part of the biblical social vision, means challenging what God
defines as evil and overthrowing oppression in many different forms. Justice is a
moral value which frequently appears synonymously with ‘righteousness.’ This
is said to be present when “a person tries to fulfil the possibilities of given or
assumed relationships in a way that is fair and favourable to others.”104 The
prophet Amos declared “let justice roll down like waters, and righteousness like
an ever-flowing stream” (Amos 5.24). This confirms the picture of true justice as
a saving action by God that puts things right. Justice is envisaged as a mighty,
surging river, like the River Jordan in full flood. It illustrates that justice is not a
static state (like the scales of Justicia) but an intervening power: it strikes and
changes, restores and heals. It is dynamic, rushing onwards, bringing life to a
parched land. Justice has transformative potential.

Against this background, the treatment of the least favoured in society becomes
the fundamental criterion for achieving justice. The triumvirate of ‘the alien, the
fatherless and the widow’ are the object of God’s special concern (Deuteronomy
10:18). Accordingly, they are to be the people’s focus also (e.g. Deuteronomy
26:12). It is because all Israel has experienced divine justice firsthand in the form
of the Exodus that biblical justice is characteristically ‘grass roots.” The quest for
justice is in the hands of the many, not the few. The whole people are taught the
law (Exodus 24:12; Deuteronomy 17:10-11) and “all the statutes” (Leviticus
10:11). They receive the same general instructions to avoid partiality and bribes
as do the appointed judges (Exodus 23:1-8). In these and other ways, justice is
seen as a communal responsibility (Zechariah 7:9-10).

One way this was expressed is through the law of ‘gleanings’ (Leviticus 19:9-10;
Deuteronomy 23:24/MT 23:25 and Deuteronomy 24:19-22). This refers to the
agricultural produce left behind by farmers — both accidentally (Deuteronomy
24:19) and intentionally (Leviticus 19:10) — to benefit the poor. It was a form of
patronage and support and a publicly visible source of welfare. The gleaning
laws covered several forms of produce, including olives and grapes, but those
relating to grain were of particular practical importance, because ordinary
people relied on wheat and barley as their primary sources of protein and
nutrition. Egyptian tomb paintings show that “gleaners were the most vulnerable
and often the most desperate participants in the ancient food economy.”105

Leaving food on the ground for gathering recalled how God left manna for
collection after the Exodus from Egypt. The repetition of “evening. .. and
morning” in the manna story (Exodus 16:6-7) alludes to the story of universal
creation (“And there was evening and there was morning...”; e.g. Genesis 1:5),
emphasising God’s abundant provision.1%¢ [t is also a picture of social justice, in
the sense that the manna story describes the equitable distribution of resources:
“he that gathered much had nothing over, and he that gathered little had no lack;
each gathered according to what he could eat” (Exodus 16:18; RSV). Yet ‘the
alien, the fatherless and the widow’ represent not only the materially poor but
also those who lack (male) advocacy. They are relationally, as well as materially,

104 Mays, ‘Justice,” 60.
105 Ellen F. Davis, Scripture, Culture and Agriculture (CUP 2008) 75.
106 Thid., 74.
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impoverished. As a result, tackling the causes of relational poverty becomes
another aspect of biblical justice.107

To sum up, we find that, in biblical law, seeking justice means showing active
concern for the quality of a wide range of relationships. Drawing on the language
of relational justice,198 we could say that seeking biblical justice in the modern
world includes “encouraging reconciliation, restoring relationships, and
addressing the many factors which contribute to the breakdown of
relationships.”199 The spirit of biblical law offers the hope of justice, expressed in
and through right relationships.

Conclusion

Biblical law can be caricatured, at a general level, by misrepresenting it as a
series of ‘commands’, or ‘rules.’ It can also be misrepresented in terms of its
subject areas as being, variously, exclusionary, exploitative, imperialist,
homophobic, hypocritical, nationalistic, patriarchal, vengeful and utopian.
However, [ have argued that such reductionist accounts are inadequate. They get
the spirit of biblical law wrong. They do not explain why biblical law has had such
a positive effect Western civilisation. Better readings of the subject take this into
account. They are not content with fitting into pre-conceived critiques but, rather,
locate the subject in a wider context. Here, we find that biblical law instantiates a
narrative that enables Israel to continue in the freedom won for her through the
Exodus.

The result is that there are a number of different aspects to the spirit of biblical
law. It offers hope, in a number of ways, to alienated persons and their
environment: the hope of restoration; the hope of financial and relational wealth;
of belonging; of good government; of intimacy; of a mutually sustaining
relationship with creation and of social transformation through right
relationships. These are all aspects of the good society imagined by biblical law.
It is also an integrated vision, bound by a concern for ‘justice-righteousness’ and
the quality of relationships within families and communities. The more we
explore this vision, the more cohesive we find it to be, with each area - whether a
concern for property, the political independence of the family, or the need for
local justice - interlocked and dependent on the rest. It is for all these reasons
that biblical law has had such a formative influence on Western culture.

The paradox is that the Bible has been deeply influential on Western civilisation,
including law, yet our assumptions are deeply hostile to its having any influence
at all. We must ask: what have we missed? What do we need to recover? We need
to learn how to handle biblical law in a way that is normative. In this way, we can
begin to see how the spirit of biblical law might form the basis of an integrated

107 Classically demonstrated in the book of Ruth, where an immigrant gleaner from a hated, non-
Israelite, tribe finds security and status, becoming ultimately the ancestress of David and Jesus.
108 See further Jonathan Burnside and Nicola Baker (eds) Relational Justice: Repairing the Breach
(Winchester 1994); and http://seekjustice.co.uk/seek-relationships/ accessed 11 November
2011.

109 <http: //www.relationshipsglobal.net/Web/Content/Default.aspx?Content=29> accessed 11
November 2011.
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public policy, and speak into current debates regarding the nature and purpose
of law. As we do so, we may find that, given the nature of the present challenges
facing family life, financial institutions and the environment, the spirit of biblical
law addresses us more sharply than previous generations. If so, it gives our need
to reconnect with this tradition added urgency. The time has come to rescue
biblical law from the technocrats — who see biblical law purely as an object of
textual critique - and restore it once again as an imaginative and moral resource.
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