Short Note

A ‘Missing Case’ in the Biblical Laws of Homicide and Asylum?

Abstract

The Exodus provides a ‘missing case’ in the biblical laws of homicide and asylum, in
which a factually innocent person flees for asylum because of a false accusation of
homicide.
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Is there a ‘missing case’ in the biblical laws of homicide and asylum?' The question
arises because there seems to be a close relationship between biblical law and biblical
narrative on this particular subject.? There are key structural similarities between the
biblical laws of asylum (Exod. 21:12-14; Num. 35:9-34; Deut. 19:1-13) and the two
narratives of asylum that appear in Exodus. These are, first, the narrative of Moses
finding refuge from Pharaoh in Exod. 2:11-22 and, second, the narrative of Israel finding
refuge from Pharaoh in Exod. 14-15. Following the deaths of the Egyptian first-born,
Israel goes on the run from a vengeful Pharaoh (Exod. 15:9) and finds refuge at Mount
Sinai.? Israel is not simply a nation of freed slaves but also a nation of successful asylum-
seekers. I have argued elsewhere (Burnside, forthcoming) that the biblical laws of asylum
are best understood as ‘paradigm cases’ (cf. Jackson, pp. 24-29) that draw on the Exodus
narratives as part of their social construction. They present (individually and collectively)
stereotypical images of what it means to seek asylum in biblical Israel. This includes
stereotypical knowledge of who is a legitimate asylum-seeker, and who is not, and in
what circumstances. According to Exod. 21:13-14; Num. 35:9-34; Deut. 19:1-13; Josh.
20:1-9, the typical image of an ‘asylum-seeker’ is ‘the person accused of a homicide’.
Moreover, since not all asylum-seekers are able to benefit from asylum, the stereotypical
image of the successful asylum-seeker is ‘the accidental killer or spur-of-the-moment
killer’ (Exod. 21:13; Num. 35:15, 22-25; Deut. 19:4-6; Josh. 20:3, 5, 9) whilst the typical
picture of the unsuccessful asylum-seeker is ‘the premeditative killer’ (Exod. 21:14;
Num. 35:16-21; Deut. 19:11-13).

In this article, I want to raise the question whether the Exodus narrative—of Israel
escaping from the Pharaoh to find refuge at Mount Sinai—provides us with a ‘missing

!'I am grateful to Professor Bernard Jackson (University of Manchester, England) for his comments on an
earlier draft of this article. The usual disclaimers apply.

2 This opening paragraph is a shortened version of the arguments that are contained in more detail in
Burnside (forthcoming).

3 Although Israel enjoys various resting places along the way (the wilderness of Shur, Marah, Elim and
the wilderness of Sin; Exod. 15:22-18:27) these do not constitute asylum. Asylum is where one comes to
a stop and from where one does not go any further. This means that Sinai is the terminal point and is thus
Israel’s place of refuge.



case’ in the biblical laws of homicide and asylum. This is the case in which a factually
innocent person (i.e. someone who did not cause the death at all) flees for asylum
because of a false accusation of homicide.

There are good grounds for thinking that this is a ‘missing case’. After all, the biblical
laws of asylum merely present as fact what is a claim, »7z. the allegation that one person
has killed another. The assumption is that the refugee has committed a homicide; but
this assumption might not be true. The accused may be factually innocent. There are
other examples in biblical law where a claim is presented as fact. For example, Exod.
22:7 [Heb. 22:6] presents as fact what is only the depositee’s claim that the owner’s
‘money or goods . . . are stolen from the man’s house’.* In this case, too, something has
to be done to clear the truthful depositee from the stain of suspicion (Exod. 22:8-9
[Heb. 22:7-8]). Likewise, Deuteronomy 21:20 presents as a fact that parents have ‘a
stubborn and rebellious son’ when this is only a claim on their part (Jackson, p. 294, n.
15)—which may not actually be true (Burnside, 2003, pp. 70-71).

There are all sorts of reasons why a factually innocent person might find themselves the
subject of a false accusation of homicide, such as a simple case of mistaken identity or a
malicious ‘set up’.®> Imagine a situation where a bunch of men gang up on someone for
something they think he did when in fact he is factually innocent. Or imagine a situation
where they know he is factually innocent, but where the accusation provides an
opportunity to beat the accused up. Where is such a victim going to run to other than the
nearest place of refuge? Such things are likely to have happened in biblical Isracl—but
there is no case of it in the Bible. It is a ‘missing case’ in the biblical law of homicide
and asylum. The assumption in the biblical sources is that the accused is factually guilty
of homicide (Num. 35:24); in which case the only (adjudicative) issue is what was his
state of mind when he killed (i.e. is he guilty of intentional and premeditated killing or
not?). But the judicial assembly (‘edah) may decide that he is factually innocent (see
generally Jackson, pp. 141-147).

However, if there is a close connection between the Exodus narratives of asylum and the
biblical laws of homicide and asylum then it is possible to see Exod. 14-15 as indicating
the ‘missing case’ of what to do in the case of the innocent asylum-seeker. This is
because Exod. 14-15 deals with the situation where the people who are seeking asylum
are factually innocent of the homicide of which they are accused. Israel can be said to be
a legitimate asylum-seeker because the narrative presents ‘the Destroyer’ (Exod.
12:23), and therefore God, as being responsible for the deaths. From this perspective,
Israel is able to benefit from asylum because she is factually innocent of the deaths of
the Egyptian first-born.

If this is the case then it might explain why biblical law does not specifically address

# Translations are from the Jewish Publication Society version of the Tanakh.

3 Of course, a ‘malicious set-up’ would fall under Deut. 19:15-21. However, this only addresses the behaviour
of the false accusers. It does not concern the behaviour of the person who is falsely accused or whether such
a person can seek asylum in the event of a false accusation of homicide.



the problem of ‘what to do in the case of the innocent asylum-seeker’. It is not mentioned
because it does not need to be. It is part of Israel’s general social knowledge of what
should happen in such circumstances. Given the centrality of the Exodus to Israel’s
story, it is reasonable to suggest that the Exodus is part of the cognitive framework for
making sense of the social practices of asyla in biblical Israel. It is because the Exodus
story is part of Israel’s experience (and is reaffirmed each year as part of the celebration of
Passover) that everyone knows the factually innocent person has to seek refuge and can
benefit from asylum.

Bristol Jonathan Burnside
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