IMAGINING BIBLICAL LAW

JONATHAN BURNSIDE"

Biblical law is a remarkable body of law. It invites sustained reflection because the
better we understand the subject of biblical law, the better we understand law itself.
Nevertheless, the task of imagining biblical law is too important to be left to lawyers. At
the same time, it is equally the case that the subject is too vital to be left to theologians.
This is because the better we understand the phenomenon of law, the better we understand
biblical law. As a result we find, perhaps to our surprise, that there is value in a
conversation between biblical law and modern law.

I INTRODUCTION

How do we imagine biblical law? It is an important question to ask because
biblical law is an area where perceptions are key. Even if you do not know very much
about biblical law, you are likely to have an opinion about it. So it is worthwhile
considering the typical associations that spring to mind when we think of ‘biblical law’
(especially when we turn off the internal editor). For some of us, the associations are
negative. We might see biblical law as being out-of-date, violent or misogynistic.' Our
perceptions may be profoundly moulded by the fact it has the death penalty for certain
offences. For some of us, our associations might be quite the reverse. We might see
biblical law as being ethically relevant — authoritative, even. We may see it, positively,
as being concerned with liberating the oppressed, protecting the weak, and seeking
justice.

II UNDERSTANDING BIBLICAL LAW

Yet regardless of how we might imagine biblical law, the historical fact is that
biblical law is a remarkable body of law. This is partly because of the sheer length of its
continuous history of transmission and interpretation. It is also because the Bible is said
to be the most important book for making sense of Western civilisation and biblical law
is one of its foundations. Whether we are thinking of the idea of a shared day of rest,
the constraints upon political authority, the idea of mercy or employee rights, biblical
law has a claim to historical influence that is unmatched by any other ancient legal
system. In recent years, a United States Supreme Court Judge claimed that the
depictions of Moses with the Ten Commandments in the US Supreme Court building,
and throughout Washington D.C., ‘testifies to the popular understanding that the Ten
Commandments are a foundation of the rule of law, and a symbol of the role that
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religion played, and continues to play, in our system of government’.” With that in
mind, perhaps it is not surprising that Bernard Levinson has described the book of
Deuteronomy — one of the key books of the Hebrew Bible, and a major component of
biblical law — as the most ancient antecedent of the US constitution.” Whether we are
aware of it or not, much of what we do as lawyers is an indirect engagement with
biblical law. It is rather like the claim that an understanding of the Bible is something
we need to study English literature. This means that the better we understand biblical
law, the better we understand law. Our first slogan.

To this we may add the fact that biblical law is also regarded as normative by many
people. Borrowing from Eugen Ehrlich,” it is a ‘living law’ in the sense that it provides a
normative context for ethical decision-making in church and synagogue, structuring
everyday social relationships and social associations. We could also observe, with the
former Lord Chief Justice of England and Wales, Lord Woolf, that the lawyer’s task is
ultimately to make complex value judgements between competing rights and values.
‘The facts of a dispute have to be carefully assessed against the conflicting social and
human values before the law can be ascertained. This is a task which is fundamentally
different to that involved in seeking to make sense of badly drafted contracts or
legislation’.” The study of biblical law helps us in this regard because it encourages us to
look beyond the traditional context of legal analysis and to deliberately reflect on social
and human values. It enables us to develop larger perspectives on law, legal institutions
and the vocation of lawyers themselves.

The irony is that, despite all this, biblical law is not well understood; either by the
culture or by those who claim to see it as normative for their lives (eg, the biblical laws
relating to the environment, social welfare, and immigration, to give just a few
examples). This is the problem of the ‘immanence’ of biblical law.’ In other words,
biblical law is part of our culture, but it is alien. It is unfamiliar to us, yet it is also in
our midst. So it is not surprising that our perceptions of the subject will be rather
contradictory and ambivalent.

Through our study of biblical law, we may gain deeper insight into this subject. It
seems to me that the study of biblical law is all the more necessary at a time when we
are increasingly aware that we cannot effectively shut religion out of the public square.
Even radical postmodern thinkers such as William Connolly have concluded that ‘the
time of the secular modus vivendi is drawing to a close’.” Regardless of how we try to
address the issues raised by religion and politics, we need to understand the nature of
the material we are dealing with. We can set the question of imagining biblical law in
the broader context of legal pluralism, which acknowledges that there are competing
accounts of the purposes of law and the derivations of those purposes.® And so in
understanding the nature of this pluralism and engaging with it, it is particularly
important that those individuals and groups who are part of the biblical tradition
understand how they should imagine biblical law, including its purposes and functions.
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III BIBLICAL LAW AND LAWYERS

So, how should we imagine biblical law? How do the texts themselves demand to
be understood? Answering this question is of course an interdisciplinary exercise. So it
is important to say, near the outset, that imagining biblical law is too important to be
left to lawyers. Our second slogan. We have to assemble a sort of Rubik’s cube of
disciplines, including not only law, but also theology, archaeology, anthropology,
semiotics and literary appreciation, to name a few. Biblical law is the one area of
jurisprudence where lawyers can claim no special privilege.

Let me give one example. Theology is obviously important in the study of biblical
law. It helps us to understand the significance of the fact that the giving of the law, or
Torah, is part of the ‘covenant’ or ‘deal’ between God and Israel. The covenant is
expressed in the form of a relationship, initiated by God, between God and His people.
The covenant formula, which runs throughout the Hebrew Bible boils down to a simple
agreement: ‘I will be your God, and you will be My people’.’ Simple to say, but
profound. It means that, in covenant, God binds Himself to the other party’s problems
so they, in turn, can be bonded to God’s purposes.'’ God says, in effect, ‘I will be God
— for you’. Whatever that means, and whatever that takes. This is why God’s covenant
with Abraham explicitly addresses what Abraham sees as his personal, life-defining,
problem — the fact that he is childless — and puts it right at the heart of the covenant
(Exodus 17:4-8). Abraham is promised descendants more numerous than the stars, and
a land for them to live in. The very thing that is the source of Abraham’s pain, and
shame, and disappointment and contention with God, becomes the very heart of the
covenant. That runs right the way through the Bible, including God’s rescue of the
Israelites from extreme slavery in Egypt.'" In covenant, God binds Himself to the other
party’s problems so that they, in turn, can be bonded to God’s purposes.

The nature of this relationship means that the laws — because they are part of the
covenant — are there to deepen and enable the response to God. So however much we as
lawyers might like to do so, we cannot ultimately detach biblical law from any notion
of covenant or response to God. Of course, we can imagine the laws as being part of the
eunomic, good self-order of society, first, for Israel and, beyond that, to the nations. But
they are not just that. There is a notion of responsiveness, of growing, seeking and
exploring, because it is not just the law, but how this relates to understanding God and
life more truly and wisely. This means that we cannot recontextualise biblical law as
something in itself that does not have a covenantal, relational, framework. If we do not
recognise this, the danger is that we will tend to read biblical law flatly.

The ‘eye for an eye’ formula is a classic example of how this tends to happen. One
example of this formula can be found in Exodus 21:24 (‘eye for eye, tooth for tooth,
hand for hand, foot for foot’). At one level there is no question that the law permits an
initial presumption of physical mutilation (‘negative talion’, or equivalent physical
harm).'? What is important is that retribution is limited both qualitatively and
quantitatively (‘no more than an eye for an eye...”)."> We all know that vengeance then,
as now, can easily get out of hand. But, at another level, the laws of talion function as a
symbol of equivalence: something in the place of something else. An eye in the place of

See, eg, Jeremiah 31:33 “... I will be their God, and they shall be my people’ (God speaking).
Adapting Walter Brueggemann, The Covenanted Self: Explorations in Law and Covenant
(1999) 7.

See, eg, Exodus 6:6-7: ‘... I will bring you out from under the burdens of the Egyptians, and I
will deliver you from slavery to them, ... I will take you to be my people, and I will be your
God...” (God speaking).

12" Burnside, above n 6, 277.
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an eye.'* We can see this in the literary presentation of the texts themselves: the abusive
master who knocks out a slave’s tooth ‘... shall let the slave go free because of (fachat)
his tooth’ (Exodus 21:27). This means that phrases such as ‘life for life’ can be
understood as positive talion; that is, live substitution or some other form of
compensation.”” In fact, in Leviticus 24:18, we are told that the person who unjustly
‘takes an animal’s life shall make it good, life for (fachat) life...’. Here this can only
mean live substitution: the replacement of a dead ox with a live ox, not another dead
one.'

This approach makes a great deal of sense when we set these regulations in the
context of biblical Israel’s extremely generous provisions for people ‘on the run’ from
those seeking vengeance.'” It sends a strong signal that vengeance is not ultimately the
preferred option. This, indeed, is expressly stated: ‘You shall not take vengeance or
bear a grudge against the sons of your own people, but you shall love your neighbour as
yourself: I am the LORD’ (Leviticus 19:18). Of course, it is only possible to insist
radically on restraint if we can imagine an alternative. Accordingly, there is long-range
continuity here with Jesus’ teaching in the Sermon on the Mount, where Jesus, in the
context of correcting popular misunderstandings about ‘an eye for an eye’ commends
the person who is entirely free of personal animosity, saying: ‘... if anyone forces you
to go one mile, go with him two miles’ (Matthew 5:41; the origin of the popular
expression ‘going the extra mile’).

The general point is that the framing of biblical law in terms of covenant means
that it is never something that can simply be read ‘flatly’ off the page. The relational
context of the giving of the Law reminds us that it is meant to be just the start of a
process of discovery, of engagement and deeper understanding. Most especially it is the
opening of a conversation with the God who brings freedom for Israel and who is the
Giver of the Law. Like Moses climbing Mount Sinai, it is always possible to go further
up and deeper in.

This has all sorts of repercussions for how we think about biblical law. When we
imagine biblical law, the image which usually comes to mind is of Moses coming down
from Mount Sinai carrying the Ten Commandments. Part of the reason we relate to that
image may be because it is the ultimate in ‘revealed’ law. It suits our predominantly
‘positivist’” outlook: law which is posited in the ultimate sense by a divine Being. And
yet the story of Mount Sinai itself begins, not with what is revealed, but with what is
concealed. The cloud and the darkness descend on the mountain before Moses even
gets up it. In fact, Moses has to enter the darkness in order to receive the law, and both
then, and on subsequent occasions, he is hidden from sight. In fact, we are told that
Moses subsequently has to relay the law to the people whilst wearing a veil, because
the people are afraid of his face, which shines with the light of the glory of God."® What

4 CfLeviticus 24:18, 20; Burnside, above n 6, 277.
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do all these images signify? They suggest that biblical law may not simply be an icon
of revealed law but also an icon of concealed law. If so, that is not altogether
surprising. It is part of what it means, in fact, to imagine biblical law as belonging,
ultimately, to the category of wisdom because the process of gaining wisdom is
essentially one of relationship, encounter, and discovery." Indeed, it could be argued
that even modern law has a concealed dimension, which is only made manifest in
adjudication. If so, that is another sense in which understanding biblical law helps us to
understand law.

IV BIBLICAL LAW AND THEOLOGIANS

If it is true that biblical law is too important to be left to lawyers, it is equally true
that biblical law is too important to be left to theologians. Our third slogan. The
problem here is that, very often, theologians — and lawyers as well — have projected
assumptions about how modern law ‘works’ onto biblical law, without realising it. It is
not hard to see why. Law is such a dominant part of our socialisation that we absorb all
kinds of assumptions about ‘law’ and ‘how law works’ of which we are not even aware.
It is rather like living in the shadow of a mountain so huge we are not even aware it is
there. Accordingly there is a dominant idea in the literature that biblical law is about
‘rules’ which are ‘codified’ in ‘codes of law’ and which have to be understood
according to the rules of modern legal statutes.® But of course it simply is not true that
biblical law should be read as if it were a modern statute. A straightforward example
can be found in Exodus 22:2-3:*'

‘If the thief is seized while tunnelling [through or under a wall for
housebreaking] and he is beaten to death [by the householder], there is no
bloodguilt in his case [that is, on the part of the householder]. If the sun has
risen on him, there is bloodguilt in that case [on the part of the householder]’
(God speaking).

Verse 2 does not say anything about the time of day when the thief is seized. It just
makes what seems to be a blanket statement, without qualification. But verse 3 says: if
the killing takes place during the day, there is bloodguilt (in other words, the
householder’s action leaves him open to an act of retaliation by the deceased’s family).
Verse 3 implies that if the killing takes place at night, there is no bloodguilt, but that is
not what verse 2 says. From a modern perspective, it looks like bad draftsmanship. But it
is only a problem because the dominant paradigm of ‘conventional meaning’ today is a
‘semantic’ reading, which sees the rule as covering all cases which may be subsumed

See, for example, passages such as Proverbs 3:18 which characterise Wisdom as *... a tree of
life to those who lay hold of her...’. Growing in wisdom is presented in terms of
responsiveness to a call (‘To you, O men, I call, and my cry is to the children of man...’;
Proverbs 8:4). It is also portrayed as the outcome of a careful search (‘I love those who love
me, and those who seek me diligently find me’; Proverbs 8: 17).

For an example of why such a reading is problematic see Jonathan P. Burnside, ‘Flight of the
Fugitives: Rethinking the Relationship between Biblical Law (Exodus 21:12-14) and the
Davidic Succession Narrative (1 Kings 1-2)’ (2010) 129 Journal of Biblical Literature, 418-
431.

In the Masoretic Text of the Bible, the verses appear at 22:1-2. The Masoretic Text is the name
given to the traditional Hebrew text of the Jewish Bible (derived from the Hebrew word
masoret, meaning ‘tradition’).
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under the meaning of its words.** This often amounts to paraphrasing the legal rule and
substituting one set of words with another.

However, there is another way of thinking about language and legal rules and this
is to take a ‘narrative’ approach. ‘Narrative’ meaning consists of typical stories or
images that are evoked by the use of words. It arises in the context of a group that
shares the social knowledge necessary to evoke those images, without needing to ‘spell
them out’.” Whereas a semantic interpretation asks: ‘what is the literal meaning of the
words’ a narrative approach asks: ‘what typical situations do the words of this rule
evoke?’ or, more straightforwardly, ‘what does it make you think of?’ This distinction
between semantic and narrative readings, or between ‘literal’ and ‘imagistic’
approaches is an important one in practice. Rules that are read literally cover all cases
that may be included under its language. By contrast, rules that are understood as
‘pictures’ apply to the typical cases they make the audience think of. The question is
no longer whether the case in hand is ‘covered’ by the literal meaning of the words of
the rule but whether it is sufficiently similar to the picture evoked by the rule to justify
the use of the rule to resolve the problem. If it is sufficiently similar it applies, even
though it is not the literal meaning of the words.?* Significantly, questions of relative
similarity evoke intuitive judgements of justice to a greater degree than literal
interpretations. ‘How similar...” questions are evaluative questions (‘how justified is it
to treat these cases as similar?’). This means that the narrative image represents the
‘core’ of the message: thus, the further one departs from the typical case, the less sure
we can be that the message is intended to apply or would be regarded as applicable by
the audience.”

Although Jackson himself does not make this claim, the advantage of his
approach is that it takes seriously the fact that the biblical laws function in a ‘high-
context’ society where ‘most of the information or message ... is either in the physical
context or internalised in the person, while very little is in the coded, explicit
transmitted part of the message’.”® It is a picture-oriented or ‘imagistic’ approach rather
than a literal one. This does not mean that a narrative approach collapses into
subjectivity, because narrative meaning arises in the context of a social group which
share;i the knowledge necessary to evoke those images without needing to ‘spell them
out’.

Exodus 22:2-3 thus makes perfect sense on a narrative reading. The conditions
under which the killing of a burglar would be regarded as legitimate are those where
the activity takes place at night. This is the typical case, or ‘narrative paradigm’ which
springs to mind. As it happens, this is confirmed in the Book of Job. Job 24:14-16

22 Bernard S. Jackson, Studies in the Semiotics of Biblical Law (2000), 14.

> Ibid, 45.

2 We can take a simple example, such as the ‘eye for eye, tooth for tooth’ formula in Exodus
21:24-25. One of the classical arguments against this rule (posed by Plato and others) was:
what happens if a one-eyed man puts out one of the eyes of a two-eyed man? This objection
assumes a literal reading; viz. it assumes that the rule applies whatever the circumstances of
the parties. A literal application of the ‘eye for an eye’ rule would mean that the offender’s
eye must be taken, even though this means that he will be completely blind, whereas his
victim was made only half-sighted (Jackson, above n 22, 285). An alternative approach,
preferred by Jackson (ibid, 286), is to read Exodus 21:24-25 narratively. The typical offender
is pictured as a two-eyed man which means that the case of the one-eyed offender is far
removed from the typical case. Under this picture-oriented approach, the further the real-life
case is from the typical case the less likely it is that the rule applies and the more room there
is for negotiation between the parties (Jackson, ibid, 75-82).

2 Bernard S. Jackson, ‘Modelling Biblical Law: The Covenant Code’ (1995) 70 Chicago-Kent
Law Review, 1745-1827.

26 E.T. Hall, Beyond Culture (1976).
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states: “The murderer rises in the dark, that he may kill the poor and needy; and in the
night he is as a thief... In the dark they dig through houses...’; Revised Standard
Version (RSV) translation). The dominant, narrative, image of the person who breaks
into houses is the person who does so at night. The householder who kills the intruder
in these circumstances is not liable for bloodguilt (impliedly because he fears his own
life is being threatened). There is no tension with the subsequent part of the rule which
contrasts the legitimate action of the householder at night with the illegitimate action of
the householder by day.

The question then becomes, not whether the dispute is ‘covered’ by the literal
meaning of the words of the rule, but whether the dispute is sufficiently similar to the
picture evoked by the rule to justify its use in order to resolve the problem. Thus it is
fair to say that the cognitive structures that go into reading the text of biblical law are
narrative, not semantic.”®

Reading biblical law narratively has all kinds of implications for how we imagine
biblical law. One of the implications is that, just as biblical law cannot ultimately be
detached from its covenantal and relational context, neither can it be detached from its
narrative context. There is increasing recognition of the importance of narrative in human
sense construction; indeed ‘the brains of human beings seem built to process stories
better than other forms of input’.?’ Biblical law is not presented as ‘codified law’ but is
integrated at every stage into the wider story of God’s purposes for Israel and beyond that
for the world. We get a little bit of story, then a bit of law, a bit of story, and a bit more
law, and so on. One of the key turning points in the story is the Exodus, when God
rescues Israel from slavery in Egypt. So the Ten Commandments begin with a reference
to Israel’s slavery in Egypt: ‘I am the LORD your God, who brought you out of the land
of Egypt, out of the house of slavery’ (Exodus 20:2). In the same way, the laws which
follow the Ten Commandments are concerned with slavery: ‘These are the rules that you
shall set before them: When you acquire a Hebrew slave...’. (Exodus 21:1-2).

When we turn over the biblical texts with this in mind, it is amazing what we
find. For example, we noted earlier how the laws which follow the Ten
Commandments began with a group of laws concerned with slavery (Exodus 21:1-11),
and which refer back to the Exodus. These in turn are followed by a group of laws
concerned with homicide and asylum (Exodus 21:12-14). This is rather strange. What

2 There is also an argument for saying that not even modern law functions in a wholly

semantic fashion. Bernard Jackson has observed how the legal process and legal reasoning
involve non-legal forms of rationality (Bernard Jackson, Making Sense in Jurisprudence,
1996). This may be apparent in the process of adjudication. Jackson claims that ‘in our
intuitive search for meaning, we still (unconsciously) ask not “do these words ‘cover’ this
case?” but “how close is this case to the narrative typification evoked by the words?””” (241).
This evokes judgements of relative similarity, which also come freighted with emotions. If
the new case appears sufficiently close to the paradigm and evokes feelings sufficiently
similar to the stereotype then we are inclined to regard the case as ‘easy’. If not we may view
it as a hard case, even if the words semantically ‘cover’ the case (ibid). This is a possible
reading of the decision in Riggs v Palmer 115 N.Y. 506 (1889), which held that a grandson
who had murdered his grandfather could not inherit his grandfather’s property, even though
he was named in his grandfather’s will. Jackson proposes that this was a ‘hard’ case, not
because (per Dworkin) of a conflict between ‘principles’ and ‘rules’ but because murder is
far distant from the ‘normal’ narrative of testate succession and from the stereotype of the
beneficiary under a will (242). In this way, the form of unconscious reasoning that may lead
lawyers to see a case as ‘hard’ can be non-legal (243). Intuitive judgements are ‘directed
towards the sense of the situation, rather than the sense of the words’ (244). If so, we are not
proceeding, in an easy case, on the basis of linguistic rationality alone (245). See further
Jackson, 233 — 277.

Thomas B. Newman, ‘The Power of Stories over Statistics’ (2003) 327 British Medical Journal
1424-27, 1426.
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is the connection between slavery, homicide and asylum? Even stranger is the fact that
the paradigm case of the person seeking asylum is the case where they are accused of
homicide. In the ancient Near East many different people sought asylum, including
runaway slaves, runaway military and civilian captives of war, deserting soldiers and
indebted peasants.*® Being accused of homicide was only one reason for going ‘on the
run’ — and seemingly not the most common one. What was it about this example that
made it stereotypical in biblical Israel’s social knowledge?

The answer lies in the narrative of the Exodus.’' Israel is accused (rightly or
wrongly) for being part of the sequence of events that led up to the killing of the first-
born in Egypt. The Israelites end up fleeing a vengeful Pharaoh across the Sea of
Reeds, to find safety and asylum with God in the wilderness (Exodus 12-14). This in
turn parallels the earlier story of Moses fleeing the vengeance of an earlier Pharaoh, for
a homicide (Exodus 2:11-22), and finding refuge in the wilderness. This helps to
explain why the biblical laws of asylum are typically concerned with homicide because
this element is present in the Exodus narratives. They are paradigmatic precisely
because they draw on the Exodus stories as part of their social construction. Israel,
then, is not simply a nation of escaped slaves but also a nation of successful asylum
seekers. Imagine what difference that makes to Passover! The point is that, in biblical
law, narrative structures legal consciousness. This is not always as well recognised as it
should be.

V LAW AND BIBLICAL LAW

We noted earlier that the better we understand biblical law, the better we
understand law. My final claim, is this: the better we understand law, the better we
understand biblical law. Our last slogan. Law is at the intersection of several great
mysteries — the mystery of human purpose, the mystery of human obligation, the mystery
of morality. It is about exploring all that is most interesting in the human condition. So
whilst it is the case, as mentioned earlier, that fo understand biblical law is to understand
law better, it is also the case that the better we understand the nature and phenomenon of
law, the better we will understand biblical law.

We lawyers are not usually criticised for our modesty. But it is a strange and
remarkable fact about lawyers that we often do not appreciate what Philip Allott calls the
thaumaturgy, or ‘wonder-working” power of law.*> We think: law is what law does. But
the social function of law is quite incredible in our society. At any given moment, our
society is faced with a range of possible futures, of possible becomings. It is law that is
the means of taking society from the past to the future, so that society becomes, in the
future, what society decided, in the past, its future should be.*® We are free to make our
own life-choices, from moment to moment. But to the extent that we do so in conformity
with the law, we are also serving the common interest of society.** This means that,
among other things, law is a form of social and mental conditioning. It moulds our
identity, at both individual and national levels. It shapes the vocation of society. As we

3 Amnon Altman, ‘On Some Basic Concepts in the Law of People Seeking Refuge and

Sustenance in the Ancient Near East’ (2002) 8 Zeitschrift fiir Altorientalische und Biblische
Rechtgeschichte 323-42, 323.

Jonathan P. Burnside, ‘Exodus and Asylum: Uncovering the Relationship Between Biblical
Law and Narrative’ (2010) 34 Journal for the Study of the Old Testament 243 —266.

Philip Allott, ‘The True Function of Law in the International Community’ (1998) 5 Indiana
Journal of Global Legal Studies, 391-413, 398, 400.

* Ibid, 399.

> Ibid.

* Ibid.
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recognise these features of what law is, we are better able to recognise some of the things
which are going on in biblical law.

Let me mention three aspects, briefly.

First, the notion that law shapes the vocation of society. It is striking to find that
biblical law is expressly presented as the vocation of Israelite society. At Mount Sinai,
God says to Israel: ‘... you shall be to me a kingdom of priests and a holy nation’
(Exodus 19:6). That is her vocation; her raison d’étre. She is to serve the nations of the
world by standing in the same relationship to them as a priest stands in relation to the
people. In the same way that a priest speaks blessing to the people, so Israel is to be a
conduit of blessing by holding out the knowledge of God to the rest of the world. And
because Israel’s vocation is given to her before she even receives Torah, it follows that
everything in it has to be understood in the light of that vocation, and seeking of society.
That is a fundamental part of what biblical law is.

Second, the idea that law is part of what gives us our identity. It is notable that
biblical law had a key role in creating and sustaining a new sense of identity for Israel,
over and against her powerfully defining experiences in Egypt.”® A classic example is
the problematic case of the man who is executed for gathering sticks on the Sabbath
(Numbers 15:32-36). It is the sort of case which seems to reinforce all our worst
prejudices about the subject: it seems harsh, petty and absurd. I have argued elsewhere
that this is, again, best understood in visual and narrative terms.’” The Exodus story
tells us how, in Egypt, the Israelites were ordered to ‘go and gather (wegdsesii) straw
for themselves’ (Exodus 5:7). This uses the same verb (gasas) as used in Numbers
15:32 for ‘gathering’ sticks. Gathering straw was part of the cycle of brick-production
(Exodus 5:8-19). It was needed to bind the mud together; commentators have found
scientific evidence that using chopped straw increases the breaking strength of mud
brick by more than three times.*® Gathering one’s own straw is important because it
signifies a radical change in your position within the Egyptian economy. Instead of
providing finely-chopped straw for the Israelites (from a threshing floor, for example),
the Israelites had to take care of this part of the production cycle as well. This greatly
increased the time it took to produce each brick, even though their quotas remained the
same (Exodus 5:8). Paintings and inscriptions in the Egyptian tomb of Rekhmire (a
vizier of Thutmose I11, ¢. 1479-1425 B.C.) show how the Egyptians forced prisoners of
war to produce bricks for labour projects. And, of course, the Israclites did not have a
‘day off” either. Putting this together, the act of ‘gathering’ on the Sabbath visually
evoked memories of what it was like to live in conditions of total servitude, under the
total domination of Pharaoh. A strong case can even be made that the key offences in
biblical Israel which attracted the death penalty are those that constitute Israel’s
identity over against that of Egypt: such that to commit them is, in effect, to choose to
return to Egypt, where Israel would have died anyway. In narrative and semiotic terms,
the death penalty may even have been understood as a return to Egypt.

Finally, there is a sense in which law is, among other things, a form of social and
mental conditioning. Today there is an explicit and acknowledged political agenda around
changing people’s attitudes and values and improving a whole swathe of relationships
within society between parents and children, our relationship with the environment, care
for relatives, care for our bodies, even whether or not our children go to school. We might
think of the so-called ‘respect’ agenda introduced by the Labour government in recent
years in the UK. This desire to change attitudes and social behaviour is coupled with an

36 Franz Volker Greifenhagen, Egypt on the Pentateuch’s Ideological Map (2002).

37 Jonathan P. Burnside, ‘““What Shall we do with the Sabbath-Gatherer?” A Narrative Approach
to a “Hard Case” in Biblical Law (Numbers 15:32-36)’ (2010) 60 Vetus Testamentum 45 — 62.
38 Charles F. Nims, ‘Bricks Without Straw?’ (1950) 13 Biblical Archaeologist 22-28, 26.
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increasing recognition that society and social organisations are complex systems whose
outcomes cannot be determined by simple ‘command and control’ mechanisms.

In that regard, it is interesting that there are aspects of biblical law which are very
consciously framed in terms of shaping attitudes and behaviour. For example, Exodus
23:1-8:

“You shall not spread a false report. You shall not join hands with a wicked man
to be a malicious witness. You shall not fall in with the many to do evil, nor
shall you bear witness in a lawsuit, siding with the many, so as to pervert justice,
nor shall you be partial to a poor man in his lawsuit.

If you meet your enemy’s ox or his donkey going astray, you shall
bring it back to him. If you see the donkey of one who hates you lying
down under its burden, you shall refrain from leaving him with it; you
shall rescue it with him.

You shall not pervert the justice due to your poor in his lawsuit. Keep far from a
false charge, and do not kill the innocent and righteous, for I will not acquit the
wicked. And you shall take no bribe, for a bribe blinds the clear-sighted and
subverts the cause of those who are in the right’ (God speaking).

The enemy’s ox is here placed at the centre of the chiasm (a sort of poetic device)
because enmity is at the heart of litigation.” If one really wants to deal with the problem
of miscarriages of justice in your society, one must first address the question of how you
relate to those who hate you: ‘you shall rescue it with him’. It is a powerful example of
the ambitious reach of biblical law.

VI CONCLUSION

To conclude, I have suggested that the better we understand biblical law, the better
we understand law. Nevertheless, the task of imagining biblical law is too important to be
left to lawyers. It is also too important to be left to theologians, because the better we
understand law, the better we understand biblical law. That is a simple but controversial
thing to say because it is not always how biblical law has been understood. But it is part
of how it needs to be understood, and the study of law helps us to do that. We must open
our minds to the possibility that there is value in a conversation between biblical law and
modern law. And as we do so, we will find that two things happen: that biblical law
becomes less strange and modern law becomes less familiar. We will find there is more in
biblical law than we first realised, and there are aspects of modern law we see in a
different light. It makes the strange familiar and the familiar strange. This is the gift and
the challenge of biblical law.

3 Bernard S. Jackson, Wisdom-Laws: A Study of the Mishpatim of Exodus 21:1-22:16 (2006),
403-05.



