THE OPERATION OF LAW AND WISDOM IN BIBLICAL ISRAEL

Jonathan Patrick Burnside

1. Introduction

This chapter aims to disrupt further the consensus that has developed in biblical
studies concerning an opposition between the Law and wisdom literature. In a previous
article (Burnside 2021) I argued that the current position — in which biblical studies generally
see law and wisdom as separate, even opposed, categories — distorts our understanding of the
traditions of both law and wisdom. This is because law and wisdom can, and should, be
understood as complementary, especially when viewed from a semantic and cognitive
linguistics perspective (Burnside 2021). Consequently, I have previously proposed that, given
the many correlations between the Law and wisdom literature that can be identified,
comparing the concepts is more helpful than continuing with the current dichotomous
approach. This chapter seeks to make a further contribution to understanding the relationship
between the concepts of law and wisdom in the Hebrew Bible by showing how the two can
be said to operate, conceptually and functionally, in biblical Israel. We should not
underestimate the difficulty of this task, however. As Wilson (1993, 91) remarks: “To put the
matter... bluntly, we still do not know how law worked in ancient Israel.” Nevertheless, this
challenge cannot be wholly avoided. Re-evaluating the concept of wisdom necessarily entails
careful re-examination of the relationship between the Law and wisdom literature. This
includes practical dimensions of the relationship, insofar as we can identify these from the
biblical texts. This chapter considers the operation of law and wisdom from two main

perspectives, jurisprudential and adjudicatory, both of which are closely connected. In doing



s0, it will demonstrate that the meaning of the biblical laws is located, not in particular verbal

formulations, but in social knowledge which is presented in the Hebrew Bible as wisdom.

2. The role of wisdom in the jurisprudence of biblical law
This section explores the relationship between law and wisdom at the level of what we may
call the jurisprudence of biblical law. What do the biblical legal texts themselves disclose
about how we should understand biblical law and its associated legal reasoning? What
cognitive assumptions do they make and how are these assumptions challenged or confirmed
by other biblical genres? Biblical scholars have generally not acknowledged the significance
of these questions. On the contrary, they have tended to assume that the various biblical laws
operate in a similar manner to law in modern liberal legal societies. Here, the dominant
paradigm of “conventional meaning” is “literal meaning” which is closely tied, as its name
suggests, to writing (Jackson 2000b, 437). On this reading, law takes the form of legislative
stipulations which are written down and interpreted and applied in a particular way. The
result is technical rules of statutory interpretation that are primarily semantic in operation.

A literal or semantic interpretation of law sees a rule as covering all cases which may
be subsumed under the meaning of its words. Whether a rule “applies” in a particular case or
not often amounts to determining whether the given facts are covered by the sets of possible
facts referred to by each word. Under a semantic approach, the question “what does this law
mean?”’ becomes “what is the meaning of words x in the statute?” The answer to the latter
question requires a paraphrase, resulting in one verbal proposition being replaced by another.
The law then applies to all cases falling within the semantic meaning of the words (Jackson
2000b, 437). Many of the ideas we currently take for granted regarding the operation of
modern law can be traced to Jeremy Bentham whose positivist ideal of law is implicit in the

ideals of modern law, and lawmaking, which pervades Western culture. It is rather like living



in the shadow of a mountain so large no-one knows it is there. It is not surprising that
Bentham’s ideas have even molded the discipline of biblical studies and are projected by
biblical scholars onto biblical law itself. It is our default way of reading law, including
biblical law (Burnside 2018).

All of this is relevant to disrupting further the consensus in biblical studies regarding
an opposition between law and wisdom.! This is because, naturally enough, no-one proposes
reading biblical proverbs, or psalms or any other literature associated with wisdom literature
in a legislative or semantic manner. Why would they? One effect, therefore, of semantic
readings of biblical law is to reinscribe the current consensus of an opposition between law
and wisdom.

Despite all of this there are good reasons for doubting whether biblical law is best
understood in a semantic manner. The rest of this section will show that, on the contrary,
biblical law can and should be read narratively and not semantically. In other words, the best
way of making sense of biblical law is to read it as a series of paradigm cases whose narrative
meaning consists of typical stories and images. This creates a number of significant

connections between law and wisdom, as we will see.

A. Semantic versus narrative approaches to biblical law
Narrative meaning consists of typical stories or images that are evoked by the use of words.
Unlike literal meaning, narrative meaning arises in the context of a group that shares the

social knowledge necessary to evoke those images without needing to “spell them out”

! This is so deeply entrenched that even recent works designed to introduce students to the subject of biblical
law explicitly deny any connection with wisdom (e.g. Westbrook and Wells 2009, 33). Even a state-of-the-art
overview, such as the 2015 Oxford Encyclopedia of the Bible and Law, has no entry on Wisdom, nor does it
refer to Wisdom in its leading article on “Biblical Law” (Wells 2015). This bifurcation between Law and
Wisdom reflects, in part, long-standing source-critical debates regarding their respective origins (e.g.
Gerstenberger 1965, 49) as well as a tendency to project onto biblical Israel a nineteenth-century model of legal
evolution (e.g. Blenkinsopp 1995, 20, 93). See generally Burnside 2021:424-426.
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(Jackson 2000c, 45). Whereas a semantic interpretation asks: “What is the literal meaning of
the words?” a narrative approach asks: “What typical situations do the words of this rule
evoke?” It is a picture-oriented or “imagistic” approach, rather than a literal one.

A simple example of the difference between semantic and narrative approaches, as

regards biblical law, can be seen in the case of the nocturnal thief:

2 If the thief is seized while tunneling [through or under a wall for housebreaking]
and he is beaten to death [by the householder], there is no bloodguilt in his case [that
is, on the part of the householder]. 3 If the sun has risen on him, there is bloodguilt

in that case [on the part of the householder]. (Exod 22:2-3 [MT: 22:1-2]).2

As Jackson (2000b, 438) has pointed out, a modern, semantic, approach to this case makes
the drafting of verses 2 and 3 seem odd and contradictory. The first part of the rule apparently
gives carte blanche to the householder who kills an intruder at any time of day or night, while
the second part of the rule denies self-help if the break-in occurs during the day. However, if
we ask, per a narrative approach, “what is the typical situation evoked by the words
‘tunneling thief’?” the text makes perfect sense. Thieves in biblical Israel typically tunneled
into houses at night, for obvious reasons.® The lack of any reference to tunneling at night
shows that this text (and the biblical laws generally) takes the form of a “restricted code.”*

The audience of Exodus 22:2 supplies to the text “If the thief is seized while tunnelling” the

additional words ““at night.” There is thus no tension with the subsequent part of the rule

2 Biblical quotations are derived from the English Standard Version of the Holy Bible.

3 Even if we could not make assumptions ourselves about the relevant social knowledge presupposed by the
text, we know from elsewhere in the Hebrew Bible that thieves typically tunnelled into other people’s houses at
night (e.g. Job 24:14-16).

4 Applying Basil Bernstein’s distinction between (orally based) “restricted code” and the “elaborated code”
typical of writing (Jackson 2017, 22). The former is “one where meanings are embedded in a particular social
context, and where as a result language needs to be less explicit, since values and understandings are shared
(and known to be shared), and therefore do not require explicit statement” (Jackson 2006, 25).
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which contrasts the legitimate action of the householder at night with the illegitimate action
of the householder by day (Jackson 2000b, 439—40). This indicates that the cognitive
structures that go into reading the texts of biblical law are narrative and not semantic.

Bernard Jackson (2006) has argued persuasively that the laws of the Mishpatim
should be read narratively as paradigm cases or, as he terms them, “wisdom-laws.”> In fact,
as we shall see in sections B through D below, there are good reasons for thinking that
Jackson’s thesis applies more broadly and includes texts drawn from other legal collections.
Suffice it to say that reading biblical law narratively has very different implications for the
application of a rule, compared to the modern legislative approach. Significantly, on a
narrative (or picture-oriented) reading, the narrative image represents the “core” of the
message. Accordingly, the further the real-life case is from the typical case, the less likely it
is that the rule applies and the more room for negotiation between the parties (Jackson 1995b,
1767-68). This in itself suggests a more popular form of dispute resolution than modern legal
positivists (including Bentham) would have tolerated. The question is no longer whether the
dispute is “covered” by the literal meaning of the words of the rule but whether the dispute is
sufficiently similar to the picture evoked by the rule to justify its use in order to resolve the
problem. If it is sufficiently similar then it applies, even though it is not the literal meaning of
the words.

Significantly, questions of relative similarity evoke intuitive judgements of justice to a
greater degree than literal interpretations.® It also follows that a narrative reading may
sometimes extend beyond what is covered by a semantic reading. This means that the typical
casuistic formula found in biblical law (“if X...”) is not necessarily to be read as “if X and

only X (Jackson 2015, 77, 79). Nor should collective images be treated as though they were

5 Jackson’s (2006, 30) particular argument in Wisdom-Laws is advanced only in regard to the Mishpatim, or
“Covenant Code,” although, in his earlier work, Jackson (1995b, 1761) suggested “[a]ll laws presented as such
in the Pentateuch are ‘wisdom-laws’, but to be understood within a developing concept of wisdom.”

¢ “How similar. . .” questions are evaluative questions (i.e. “how justified is it to treat these cases as similar?”).

5



statutory definitions (Jackson 2006, 311). In sum, the difference between a semantic and a
narrative approach is the difference between regarding the text as imposing a legislative
stipulation and viewing it as containing paradigms (or narrative-rules) (Jackson 1988, 101—
10). We will find illustrations of all these points in the examples that follow.

The remainder of this section challenges the tendency of biblical scholars to default to
a legislative, or semantic, reading of biblical law. Instead, drawing on a few examples from
my own work, I will show how various biblical laws, in different legal collections, make
better sense when read narratively and not semantically. In doing so, I intend to deconstruct
the current consensus of an opposition between law and wisdom by showing how biblical law
should not be read legislatively, and therefore as something that is opposed to wisdom.
Instead, it can be read in ways that are complementary to wisdom and, indeed, as “wisdom-
laws.” This is because biblical law assumes the social knowledge which is presented, or

advocated, in the Hebrew Bible as wisdom.

B. The case of the “stubborn and rebellious” son (Deut 21:18-21)
Various scholars have taken a legislative approach to this text claiming that it uses “technical,
legal language” (Benjamin 1983, 214). Consequently, they have asked, for example, what
would happen to the rebellious but abstemious son who was “stubborn” and a “glutton” but
not a “drunkard”? (Brichto 1973, 32). Here, different elements of the offender’s behavior are
treated as separate offences that can be played off against each other (cf. also Bellefontaine
1979, 201f). I have argued, instead, that it makes better sense of the text to read it as
providing, not a linguistic definition but a narrative stereotype of deviant behavior. Since all
narrative readings presuppose social knowledge on the part of the audience — and stereotypes
are one form in which social knowledge is acquired and stored — we must first ask what is

evoked particularly by the charge of being “stubborn and rebellious™ in biblical Israel. In this



context, being “stubborn and rebellious” evokes the rebellion of the wilderness generation
and hence has overtones of apostasy. Just as corporate Israel refused to heed instruction from
YHWH, so the son in Deuteronomy 21:18-21 refuses to take instruction from his parents
(Burnside 2003, 47-50). Second, the charge of not obeying the parents’ voice recapitulates
the first charge of being stubborn and rebellious. It clarifies and deepens the stereotype of the
person who does not heed the voice of authority. Crucially, the charge presupposes the
parents’ teaching function in regard to YHWH’s character and commands (e.g. Deut 4:9-10;
Burnside 2003, 50-51).

Finally, the charge of being “a glutton and a drunkard” is not a separate offence but
part of the same overall behavioral pattern. As we noted above, collective images should not
be treated as though they were statutory definitions. The charge also has overtones of
apostasy because, in Israel’s social knowledge, the glutton is one who departs from Torah
and fails to heed instruction (Burnside 2003, 51-52). Accordingly, this contextual and
dynamic approach to Law fits with proverbial wisdom on the subject: “The one who keeps
the law [“heeds instruction”, JPS] is a son with understanding, but a companion of gluttons
shames his father” (Prov 28:7). The designation “a glutton and a drunkard” thus typifies a
lifestyle that includes excessive eating and drinking but also goes beyond it to include more
destructive forms of behavior (Burnside 2003, 54-55).” This is because a narrative reading
may sometimes extend beyond what is covered by a semantic reading.

The upshot is that the charge of being stubborn and rebellious and of being a glutton
and a drunkard explicate the same stereotype whilst the use of restricted code to summon up a

life-bound image, which takes the form of a well-known narrative stereotype, suggests the

" Including prurience (Hab 2:15); becoming impoverished (Prov 23:21) and ignoring and despising parents
(Prov 23:22).



persistence of oral residue within the written law.® In these ways, law assumes the social

knowledge which is presented, or advocated, in the Hebrew Bible as wisdom.

C. The case of the wood gatherer (Num 15:32-36)
In this case, scholars have taken a legislative approach to texts concerning behavior on the
Sabbath. This has led to the overall claim that the function of Exodus 35:2-3 is to extend the
Sabbath laws because Exodus 16:23 and 26 do not expressly prohibit “work” or lighting
domestic fires. In similar vein it is usually concluded that the wood gatherer was executed for
violating the Sabbath because gathering wood falls within the semantic meaning of the word
“work.” I have argued, instead, that a narrative approach helps us to understand better why he
was judged to have broken the Sabbath laws and was treated so seriously.

A narrative approach asks: what is the narrative typification of work and rest in the
Sabbath laws? In the context of biblical Israel, Israelite social knowledge is shaped by the
paradigm of divine work in the story of universal creation (Gen 1:1-2:4; Burnside 2010a, 51).
Here, “work™ is typified as “what God does in the first six days of creation” whilst “rest” (the
binary opposite of “work™) is typified both by refreshment and the absence of activities that
characterized the rest of the week. Unsurprisingly, Numbers 15:32 draws on the same
opposition. In the narrative context of the wilderness, the popular, narrative image of work
centers on the mechanics of food production, namely, the gathering and preparation of manna
(cf. Exod 16:23 and 26). “Work” is typified by gathering and processing manna whilst “rest”

is typified by the absence of these “manna-production” activities (Burnside 2010a, 52).

8 Residual orality occurs when previously oral-based cultures are exposed to the technologies of literacy and
writing but have not fully interiorized their use in their daily lives (Ong 1982, 11; see also Jackson 1995a, 78-
88). It means that earlier patterns of cognition, associated with orality, persist within literacy (Jackson 2000a,
41). As far as the Mishpatim is concerned, Jackson (2006, 93-113) has argued that this oral residue is not
completely overlaid, even when the stage of writing has been reached. I have highlighted the prevalence of oral
residue in a range of texts outside the Mishpatim (Burnside 2020) and suggested that the food laws of Leviticus
11 and Deuteronomy 14 provide an example, not only at the stage of writing, but also (in the context of
Leviticus) at an advanced stage of legal reasoning as well (Burnside 2016, 236).
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Exodus 35:2-3 is consistent with this narrative reading since baking and boiling are hard to
imagine without lighting a fire. This means that the prohibition against lighting domestic fires
in Exodus 35:3 is not a new prohibition per se. It is already present in the narrative
typification of Exodus 16:23 and 26 and the narrative typification of work in Exodus 35:2
(Burnside 2010a, 52). As we have seen, narrative readings may sometimes extend beyond
semantic readings. All of this means that Numbers 15:32-36 is a hard case because the
Sabbath-gatherer’s behavior in gathering sticks is sufficiently far removed from the paradigm
of “work™ as to call into question whether the Sabbath laws can be used to resolve the
problem. In other words, the question is whether there is sufficient similarity between the
real-life case (gathering sticks) and the paradigm (gathering and processing manna; Burnside
2010a, 56).

At the same time, the wood-gatherer’s behavior cannot be disregarded. Gathering

sticks evokes the life Israel left behind in Egypt, which was (traumatically) characterized by

gathering straw. In Egypt, the Israclites were forced to “go and gather (WWwp3) straw for

themselves” (Exod 5:7) using the same verb (Wwp) as used in Numbers 15:32 for “gathering”

sticks. This formed part of the tyrannical cycle of brick-production (Exod 5:8-19; Burnside
2010a, 54-55). Ultimately, gathering sticks is judged to be sufficiently close to the paradigm
of work and hence is a violation of the Sabbath (Num 15:35).

Stereotypical images and hence paradigm cases have a strongly affective component
and are always accompanied by attitudes and modalities (Jackson 2000c, 45). They are
“moral tales” which make the intended audience feel in a certain way and so prompt “social
evaluation” (Jackson 2000c, 45). The wood-gatherer’s behavior evokes a salient aspect of
Israel’s experience of total servitude in Egypt. At the same time, it signifies a rejection of the
new economic freedom into which YHWH had brought the Israelites, including a seventh day

of ‘rest’ (Burnside 2010a, 60-61). It is not surprising, therefore, that his behavior merited the
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death penalty. In acting thus the wood-gatherer signifies his rejection of YHWH, the
covenant and its accompanying “sign” — the Sabbath (Exod 31:12). He also shows his
willingness to return to Egypt and Pharaoh’s totalitarian rule. In sum, the Sabbath laws and
this case of Sabbath-breaking draw on concrete images embedded in seminal narratives. This
is another indicator of the persistence of residual orality in written laws and further reinforces

the connections between law and wisdom.

D. Cases of altar asylum (Exod 21:13—14; 1 Kgs 1:50-53; 1 Kgs 2:28-34)
According to Exodus 21:13—14 asylum can be found at YHWH’s altar for the nonintentional
killer but not for the premeditated killer. On a semantic reading, asylum is only available to
the nonintentional killer. In addition, being accused of homicide is made a precondition of
seeking asylum. However, as we shall see, this is a misreading of the text. This error is
particularly evident when dealing with Adonijah and Joab’s flight to YHWH’s altar in 1
Kings 1-2. On a legislative reading, their seeking asylum cannot have anything to do with
Exodus 21:12-14 since asylum only confers protection on non-premeditated killers (e.g.
Barmash 2005, 73; Stackert 2006, 25 n. 3; Wesselius 1990, 338).

By contrast, a narrative approach sees Exodus 21:12-14 as providing typifications of
successful asylum-seeking as well as a paradigm in which protection will not be provided.
These paradigm cases evoke stereotypical images grounded in social knowledge of who is,
and who is not, a legitimate asylum-seeker (Burnside 2010b, 422). Like all stereotypes, this is
a very specific life-bound image. Here, Israel’s collective experience of the Exodus forms
part of the social knowledge of who is a legitimate asylum seeker (Burnside 2010c). Having
been accused of homicide (the death of the first-born in Egypt) and escaping from the wrath

of Pharaoh to find asylum with YHWH in the wilderness, Israel herself is the paradigm of the
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successful asylum seeker.” But this is only a stereotypical image; it does not necessarily mean
that asylum is restricted to such persons. This is because narrative paradigms do not function
as “a definition in terms of necessary and sufficient conditions” (Jackson 2000a, 28). Being
accused of homicide, then, is not a precondition of asylum (Burnside 2010b, 423). Others can
be granted access to asylum, provided they are close to the paradigm. This might include
someone in mortal fear for their life, such as a fugitive in a non-homicide, but capital, case.
Of course, the further one moves away from the paradigm, the less likely it is that asylum
will be available—and at the same time, the less likely it is that asylum will be required.

Seen in these terms, Adonijah and Joab’s asylum-seeking are “hard cases” because
they are both removed from the paradigm cases, in Exodus 21:12—14, of successful and
unsuccessful asylum seekers. Adonijah sought asylum because of his failed attempt to seize
the throne after David’s death (1 Kgs 1). But although Adonijah does not fall within the
paradigm case of Exodus 21:13, his case is sufficiently close to the paradigm to justify
similar treatment (Burnside 2010b, 424-25). Crucially, he is said to be “in fear of Solomon”
(1 Kgs 1:50) and “the sword” (1 Kgs 1:51). The salient aspect of the typification is fear for
one’s life, not just the reason for the fear. Mortal fear is a central element of the Exodus
narratives of asylum, both as they relate to Moses (Exod 2:14) and to Israel (Exod 14:10-12)
(Burnside 2010c, 247, 249).

In Joab’s case (1 Kgs. 2:28-34), the killing of Joab’s brother Asahel by Abner on the
battlefield in 2 Sam 2:18-23 did not give rise to legitimate blood revenge (Anderson 1989,
60-61; Gordon 1986, 220). This meant that Joab’s subsequent killing of Abner (2 Sam 3:27)
was not a legitimate vengeance killing, but one that incurred bloodguilt (2 Sam 3:28-30). In

Solomon’s judgement, Joab’s case is sufficiently similar to the illegitimate asylum seeker

% This can be established by systematically comparing biblical narratives of individual asylum with the narrative
of collective asylum (Israel). These parallels are presented in tabular form in Burnside 2010c, 246-249,
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who is a premeditated killer and so he is not able to benefit from asylum (1 Kgs 2:31-34).
Joab may have been counting on the fact that, since no action had been taken against him in
David’s lifetime, Solomon might grant him the benefit of altar-protection. If so, it was a fatal
miscalculation (Burnside 2010b, 430). As with the case of the wood-gatherer, we again see
the importance of founding narratives to generating the social knowledge, images and
stereotypes that are presupposed by the laws.

To conclude, in various ways, across a range of legal collections, written laws
continue to bear evidence of an oral-based culture and cannot, in fact, be understood properly
apart from this background.!® Like proverbial wisdom, they take shape in a narrative context
and in oral delivery. Stories such as Adonijah’s and Joab’s flight to the altar also provide us
with valuable practical examples of how an adjudicator might assess the legitimacy of claims
to asylum based on their similarity to underlying paradigm cases.!'! All of this points towards

the significant role of wisdom in day-to-day adjudication, to which we now turn.

3. The role of wisdom in the day-to-day adjudication of biblical law

This can be seen in a number of ways, as follows.

A. The role of wisdom in judicial appointments and legal reasoning
Adjudication has a sapiential context because the judicial selection procedure adopted by
Moses is steeped in the language of proverbial wisdom. Judges are to be “able men . . . [who]
fear God” (Exod 18:21), “the fear of the LORD” being, of course, the beginning of wisdom
(e.g. Prov 1:7). They must also avoid partiality (Exod 18:21; Deut 16:19) and bribery (Deut

1:17; 16:19). This again recalls the wisdom literature (Prov 17:23) which presents justice and

10 Further examples may be seen in Burnside 2016.
T argue in Burnside 2010c that the Exodus narratives of asylum, and especially Israel’s collective experience
of asylum-seeking, are part of the social construction of the biblical laws of asylum, and their application.
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bribery as binary opposites (e.g., Prov 29:4). All of this is confirmed by Moses’s statement
that he appointed “wise (chakamim), discerning and experienced” persons to serve as judges
(Deut 1:13; JPS). Such persons do not merely avoid negative practices but instead are
expected to actively pursue and embrace wisdom (Prov 3:13, 18). Moses’s injunction to his
judges in Deuteronomy 16:19 is expressed in similar terms to Proverbs 24:23: both exhort
judges to avoid partiality. Adjudication in biblical Israel is not formalist and mechanical;
instead, the moral character of the judge is critically important. Moses’ judicial appointments
confirm the picture developed thus far: legal reasoning requires wisdom.

This is important, additionally, because biblical law is not comprehensive, nor does it
aspire to be a “gapless code” (per a Benthamite legal system). Many problems are not
covered in biblical law including some that are common in other ANE legal collections (e.g.
adoption). The biblical text itself acknowledges major gaps in the existing biblical laws. The
cases presented, variously, by the daughters of Zelophehad (Num 27:1-11); the impure
celebrants (Num 9:6—-14); the wood gatherer (Num 15:32-36); and the blasphemer (Lev
24:10-23) all required an ad hoc oracular supplement because the legal norms operating at
the time of these events were insufficient (Jackson 2006, 425-30).

Of course, all legal systems must deal with the fact that practical reasoning depends
on “a never fully articulable” background consensus (Simmonds 2002, 149). Biblical law
addresses this, as we have seen, by providing a series of paradigm cases that are limited in
number, but which are designed to promote wisdom. These laws provide resources for
dealing with untypical cases that fall outside the paradigm, but which are still thought, for
whatever reason, to be sufficiently close to the narrative typification. When faced with a
problem not explicitly covered by biblical law, the Israelite is expected to apply the wisdom
that comes from practicing and meditating upon the Torah, although in “hard cases” there

may be recourse to those who have superior wisdom (Burnside 2011, 103-144).

13



Consequently, adjudication in biblical Israel has a necessarily sapiential context because
although biblical law, per se, is not complete, its goal is to develop wisdom, which is

complete.

B. The role of wisdom in doing justice
The modern legislative approach emphasizes doing justice according to written rules. By
contrast, written law in biblical Israel does not always serve the purpose of easy consultation.
The impression given by the Hebrew Bible is that complete written versions of the Torah
were few and far between (and occasionally legal writing is used for monumental purposes;
Jackson 1989, 189-192; Niditch 1997, 71-72). True, the king was Israel’s model citizen, but
possessing a personal copy of the “book of the law” (Deut 17:18-20) was likely the
exception. Even where copies of the written Torah did exist, they do not seem to be applied
in the manner of a modern statute, that is, as statutory rules that are supposed to be applied as
such by the judges (Jackson 1989, 245). The role of written law in biblical Israel is
considerably removed from that of modern societies. Instead, there is an increased emphasis
on the role of wisdom in doing justice. Several examples can be given.

First, in Deuteronomy 17:18-20, the written legal text (the “Book of the Law™) is
intended for the king, and for his personal instruction. In contrast to the legislative model, the
law in Deuteronomy 17:18-20 has, primarily, a sapiential function (Jackson 1989, 246-7).
Second, according to Deuteronomy 16:18-20, the newly appointed judges are charged in
entirely general terms. They are not asked to follow any particular rules; instead, they are
simply told to act justly and to avoid corruption. This does not, of course, mean they have
carte blanche. After all, the commands to avoid partiality and bribery imply that the judge’s
sense of justice is to be shaped by wisdom (Prov 24:23; Jackson 1989, 245). At the same

time, Deuteronomy 16:18-20 implies that these local judges only need to consult the central

14



authorities when their own wisdom proves insufficient. Even then, there is no reference to

any authoritative set of rules that the priests have to apply (Deut 17:8-13); indeed, the use of

the verb WIT (“to seek, inquire of”) seems to indicate that an oracular consultation is used to

resolve the matter (Jackson 2007, 387, n. 105).

This overall pattern is reinforced by Jehoshaphat’s charge to his newly-appointed
judges in the fortified cities (2 Chr 19:6-7). Verse 6 implies that the judges’ intuition will be
divinely directed although nothing is said about any set of written laws, nor is there even any
mention of the Torah. Doing justice here seems to be primarily a matter of exercising
divinely-directed wisdom, not the application of legal rules (cf. 1 Kgs 3:9). This does not
mean that the judges had no access to the divine Law; we may presume they had such access
since it is the Torah that is supposed to make them wise in the first place (e.g. Ps 19;
Burnside 2019). The point is that the mere possession of written (divine) rules was not in
itself sufficient to secure justice. Nor are the local judges subjected, following the legislative
approach, to general rules passed on from on high. Instead, they are given a general authority
to judge according to “divinely-inspired intuition as to the appropriate solution on the facts of
the particular case” (Jackson 1989, 247; and cf. 1 Kgs 3:9).

Finally, Jehoshaphat’s appointments for the central court in Jerusalem follow a similar
pattern. Again, no substantive rules of divine law are commended and the charge to these
judges is entirely general in character (2 Chr 19:9-11). The emphasis, instead, is on wisdom
and charisma (2 Chr 19:9; Jackson 1989, 247). The fact that the Jerusalem judges must report
to the chief priest “in all matters of the LORD” (2 Chr 19:11) suggests that the priests were
the real source of the law to be applied by the judges. But even here, as in Deuteronomy 17:8-
13, there is no reference to a binding set of rules that even these ultimate authorities must
apply (Jackson 1989, 247). Moreover, by evoking intuitive judgements of justice, there is a
parallel between the operation of “wisdom-laws” in biblical Israel and Martha Nussbaum’s
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understanding of “practical wisdom,” one dimension of which is the need for “[g]ood
judgement... [which] supplies both a superior concreteness and a superior responsiveness or

flexibility” (1986, 301). All this is contrary to the legislative model.

C. The emphasis on the oral delivery of law in biblical Israel
Along with this lack of reference to written law (contra the legislative model) we find an
increased role for orality in the application of both wisdom and law. This is not surprising. As
we saw above, the use of restricted code, narrative paradigms, and social stereotypes are all
indicators of an oral-based culture (Jackson 2006, 434). Not only do we find that even written
laws contain oral residue (see 1, above) but we also find an emphasis on the oral delivery of
the Law in biblical Israel.

Consequently, as part of the same judicial reform described above, in section B,
Jehoshaphat orders his officers to take copies of “the Book of the Law of the LORD” (2 Chr
17:9) around the country and to teach it to the people by means of oral proclamation (2 Chr
17.7-9). There is no suggestion that copies of the written law are left behind with the
audience for private study (Jackson 1987, 14). In part, this reflects the practicalities of life in
an oral culture. At the same time, it may not be going too far to suggest that part of the reason
why oral transmission is valued in biblical Israel is because it evokes the original paradigm of
“sender” and “receiver” at Mount Sinai, in which God the Lawgiver speaks directly to all
Israel. The very first — and hence paradigmatic — giving of the law stresses the speaking voice
(e.g. Exod 19:9, 19). Here, too, the Ten “Commandments” (better translated “Utterances”)
are spoken to all Israel (Exod 20:1-17). In the Deuteronomic account of the giving of the law
orality is the very point at issue (Deut 4:11-12).

In direct contrast to the legislative model which favors writing, the spoken word is the

ideal form for promulgating Law in biblical Israel. This is despite the people’s request that
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Moses serve as an intermediary (Exod 20:19). They still receive the Torah orally, although it
will be through Moses’s voice and not God’s (Exod 34:32-33, 34). To this we must add
Israel’s practice of priestly readings of the law on public occasions (e.g. Deut 31:10-13) (Carr
2005, 120). The latter are good examples of the dissemination of “long-duration” texts,
cognitively mastered for socialization and ongoing enculturation (and common in the ANE;
Carr 2005, 4-8). Deuteronomy 6:7 commands the oral transmission of the Law within the
home. It is hardly surprising, then, that Proverbs 3:1-5, 6:20-24, and 7:1-5 allude to
Deuteronomy 6:6-8 (paralleled in Deut 11:18-21; Schipper 2013). The medium and the

domestic context are the same for teaching and inculcating both the Law and wisdom.

D. The role of wisdom in the creative application of law
All of this results in considerable creativity in the application of biblical law to situations of

human need. Two examples can briefly be given.

i The case of the “wise woman” of Tekoa (2 Samuel 14:1-24)
This case concerns a widow who loses one of her two sons in a fatal family feud. Her family
clan seeks to avenge the dead son by demanding that she hand over her sole surviving son for
execution. This would leave her without a son to inherit her land and so continue the family
name. She thus presents a “hard case” in the biblical laws of homicide inasmuch as the
typical case presupposes that the death of the killer will not extinguish the family line. Her
case parallels the position of King David’s exiled son, Absalom, who killed his brother,
Amnon, in a family feud (2 Sam 13:28-29). This is no coincidence: the case is fictional
because her goal is actually to cause David (who sees through the ruse) to reflect on his own

family situation and reestablish Absalom at court.

17



Despite its fictional origins the case is relevant to the operation of law and justice in
biblical Israel because it is presented to King David as a real-life case upon which he is
expected to adjudicate. The widow’s family’s desire for vengeance was in conformity with
the biblical norms on homicide; however, it appears that this desire could be overridden by
the king (2 Sam 14:8—11). The family positions itself on the biblical paradigm of
premeditated homicide. However, when David adjudicates, he decides that the widow’s case
is too far distant for justice to be done by applying the paradigm. This is because the
paradigm assumes that the death of the family member will not lead to the extinction of her
family line. Consequently, the killer is effectively granted a royal pardon (Jackson 2006,
157).

The case is a classic example of the role of wisdom in adjudication because the
woman hired for the task of challenging David is explicitly chosen on the basis of her
wisdom (2 Sam 14:2). This is seen in two main ways. First, she uses a traditional saying (2
Sam 14:14) to resolve a dispute. Second, she constructs a story that is, on the one hand, a
genuine parallel to David’s circumstances but is, at the same time, “[not] conspicuously so, in
order that the ‘unsuspecting hearer’ may not easily suspect the relationship between both
cases” (Hoftijzer 1970, 421). If we combine this account with a narrative or paradigmatic
approach to biblical law (see 1., above), we can see that wisdom is necessary even in
handling straightforward cases. This is because, in any given dispute, a relative judgment has
to be made about how close the problem is to the relevant paradigm case in biblical law.
Wisdom is always necessary because wisdom, in an adjudicatory setting, concerns the art of

knowing where to position a case in relation to a given paradigm.

il. The case of Nathan’s judicial parable (2 Sam 2:1-12)
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The centrality of wisdom to adjudication means that biblical laws can be deployed in ways
that are powerfully determinative of a real-life situation, even though they might seem far
removed from the original paradigm cases. A good example of this, in an adjudicatory
setting, is another fictional case brought before King David, this time by the prophet Nathan.
Again, despite its contrivance, the case is relevant to the operation of law and justice in
biblical Israel because it is presented to King David as a real-life case upon which he can and
does adjudicate. Here, Nathan’s goal is to make David connect emotionally with the twin
offences David has committed in killing Uriah and committing adultery with Bathsheba. To
be successful, Nathan must present a case that externalizes exactly David’s attitude toward
Uriah without alerting the king to its fictional origins. This means that the case cannot be
overtly concerned with either homicide or adultery. Since David’s actions involve both a
taking (in his adultery with Bathsheba) and a killing (in regard to Uriah) Nathan’s solution is
to use the paradigm case of Exodus 22:1 (MT: 21:37). This concerns an aggravated form of
animal theft in which the creature has subsequently been sold or slaughtered by the thief. As
such, it necessarily involves a taking and a killing. Like the thief who has disposed of
incriminating evidence, David thinks he has committed the perfect crime.

Space does not permit us to explore the psychological and legal subtlety with which
Nathan constructs his case (though see Burnside 2011, 308-316). Suffice it to say, Nathan’s
case is concerned primarily with the taking of Uriah’s life and only secondarily with the
taking of Uriah’s wife, the two offences being closely connected. His case construction
focuses on the taking of Uriah’s life.'? There is a parallel between the lamb which “used to
eat of his morsel, and drink from his cup, and /ie in his bosom” (2 Sam 12:3) and Uriah who

protests to David: “shall I then go to my house, to eat and to drink, and to lie with my wife?”

12 Contra Daube (1982, 276) and Jackson (1972, 147) neither of whom see any connection between Nathan’s
case and the murder of Uriah.
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(2 Sam 11:11). By making Uriah the primary referent of the “lamb,” Nathan is able
successfully to re-create David’s attitude toward him. The main point of correspondence
between Nathan’s parable and David’s real-life situation is the callousness of the rich man
and David, both of whom “had no pity” (2 Sam 12:6). The rich man’s gain was minimal
compared with the suffering he caused to the poor man. Likewise David’s gain was minimal
compared with the suffering he caused to Uriah and his family, including Bathsheba
(Burnside 2011, 310). Nathan’s inventive application successfully generates an emotional
response on the part of David, who “flew into a rage against the [rich] man” (2 Sam 12:5,
JPS). Nathan is able to successfully apply the laws of theft to the very different scenarios of
homicide and adultery because biblical law is inherently didactic.

Treating the case as real, David’s adjudication goes beyond the expected fourfold
damages and calls for the man’s death. This is because the salient element of the case is not
the stealing per se but the rich man’s cruelty (Burnside 2011, 315). As we have noted
throughout this chapter, paradigm cases have affective components. Under these
circumstances the imposition of a fourfold penalty was “as nothing compared with the loss of
the poor man” (Mauchline 1971, 253-54). Even so, David’s judgment appears to leave the
punishment up to God. He does not order that the rich man should be “put to death” but
rather states that he is a ben-mawet (literally, “son of death;” 2 Sam 12:5), which is usually
translated “deserves to die”. This is a further example of the role of wisdom in the operation
of law. Indeed, it is exactly how David’s judgment is understood when applied to David
himself. David deserves to die by God’s hand, but he is spared because of his repentance (2
Sam 12:13). As for the fourfold penalty that David prescribes (v. 6), it is possible that in the
place of Uriah (the single dead sheep), we have the death of four of David’s sons (the four
dead sheep). All of this well illustrates the educative character of law and its multiple

interactions with wisdom.

20



Conclusion

Exploring the operation of law and wisdom in biblical Israel reveals multiple connections
between them. Jurisprudentially, biblical law is best understood as a series of paradigm cases.
This is because the cognitive structures that go into reading the texts of biblical law are
narrative and not semantic. This challenges the default reading of biblical law among many
biblical scholars which assumes a modern, legislative approach. It also disturbs the consensus
of an opposition between the Law and wisdom literature to the extent that law is read,
anachronistically, in semantic terms. The view that the Law and wisdom literature should be
seen as complementary is confirmed by how biblical law is applied in practice. Adjudication
takes place in a sapiential context. Here, law and wisdom function broadly as paradigm and
application, respectively. Examining the operation of law and wisdom in biblical Israel
causes us to reflect on the practical ways in which law and wisdom relate to each other. This
goes beyond claims to intertextuality between the Law and wisdom literature, significant
though these are. Instead, it shows how the complementary nature of law and wisdom is
deeply embedded in the social functioning and operation of biblical Israel and hence finds
consistent expression across a range of texts, in a variety of ways. The time has come,
therefore, to build a bridge between wisdom literature and the Law which have been islands

for too long.
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