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Introduction

Appropriately given the title of this Festschrift, I first learned to write the alphabet — the Hebrew
one, that is — from Alan Millard. He also, kindly, allowed me to sit in on various ancient Near
Eastern classes during my doctoral studies at the Law School with Bernard Jackson (happy days!).
Recalling times in Alan’s office, overlooking Abercrombie Square and surrounded by fascinating
archaeological arcana, I am glad to acknowledge my debt to an esteemed friend and mentor. His
scholarship on scribal practices continues to challenge our understanding of the nature and extent of
writing in biblical Israel, including written law.

In this chapter, I want to go beyond questions of the nature and prevalence of written law (though
these remain relevant) to ask: how was written law itself understood and applied in day-to-day
adjudication in biblical Israel? After all, since “writing restructures consciousness” (Ong 1982:78)
questions can and should be asked concerning the cognitive structures appropriate for making sense
of written law in biblical Israel. This is so, regardless of how widespread writing, and written law,
was in biblical Israel. The problem here is that biblical scholars generally project onto the biblical
texts modern presuppositions which locate legal authority in the written word, producing what may
be called a legislative, or semantic, approach (see 1(a), below).

This approach has been successfully challenged by Bernard Jackson who contends, based on a close
analysis of the laws of the Mishpatim (or ‘Covenant Code’; Exod 21:1-22:16), that the cognitive
structures which go into making sense of biblical law are narrative and not semantic (2006) (see
1(b), below). This chapter develops Jackson’s central claim by showing how this is also the case in
written law outside the Mishpatim, including Leviticus, Numbers and Deuteronomy (see 2-5,
below). Making sense of written law in narrative, rather than semantic terms, will help us to read it
correctly.

In doing so, the chapter highlights ways in which written laws contain evidence of what Ong has
termed “oral residue” (1982:115). This occurs when previously oral-based cultures are exposed to
the technologies of literacy and of writing but have not fully interiorised the use of such
technologies in their daily lives (Ong 1982:11; and see generally Jackson 1995a:78-88). Although
residual orality diminishes over time, this is thought to be a slow process which does not entirely
disappear. As far as the Mishpatim is concerned, Jackson has argued that this oral residue is not
completely overlaid, even when the stage of writing has been reached (2006:93-113). Earlier
patterns of cognition, associated with orality, persist within literacy (Jackson 2000a:41). Again, this
chapter seeks to build on Jackson’s insights by identifying further examples of oral residue in cases
outside the Mishpatim. In this way, by moving from a concern to “write that they may read” to
“write that they may judge”, I hope to reflect just a few of the concerns that have characterised
Alan’s distinguished career.

! Thanks to Prof. Bernard Jackson (Manchester) and Prof. Julian Rivers (Bristol) for their responses to an earlier draft of
this paper. The usual disclaimers apply. Biblical quotations are drawn from the New Revised Standard Version (NRSV)
translation of the Holy Bible, unless otherwise noted.
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1. Written law in modern societies and in biblical Israel

(a) The position of written law

Modern societies, shaped by the tradition of political liberalism, expect law to be written down.
Such societies are defined by belief in the Rule of Law, that is, the idea that societies should be
governed by laws and not by people. Such laws are written, comprehensive and prescribed in
advance, so that each citizen can know the likely consequences of his/her intended action. A key
function of law in modern legal systems is to communicate general standards to the populace
without the need for further direction. The role of the modern judge is to apply general rules laid
down by a higher authority, whether the legislature itself, or superior courts in a system of
precedents. This way of thinking about written law can be termed the termed the “legislative
model” (e.g. Jackson 1989:185).

Such assumptions about written law are, however, culturally specific, being shaped by the legacy of
modern liberal philosophers, including Jeremy Bentham (1748-1832). A glance at Bentham’s
writings, such as A General View of a Complete Code of Laws, will suffice to illustrate:

“Written law is alone deserving of the name of law: unwritten law is, properly speaking,
conjectural law. Written law has a certain manifest foundation. There is a legislator — there
1s a will — there is an expression of that will, a known period of its birth. Unwritten law
possesses none of those qualities.... The grand utility of the law is certainty: unwritten law
does not — it cannot — possess this quality; the citizen can find no part of it, cannot take it
for his guide....” (1843:2006).

Written law is supreme because only the written word can convey objectivity and certainty.
Consequently, only the written word can be the medium of the will of the legislator and minimise
the creative power of the judge. It is for this reason that H. L. A. Hart, in his The Concept of Law
(1961) treats linguistic indeterminacy as amounting to a ‘crisis of communication’ (Jackson
1997:161-2, quoting Hart 1961:121, 123f). The ideals of modern law, and the legislative model,
affect not only the law but our whole culture, and even shape our idea of rationality.

It is not surprising, then, that biblical scholars have tended to project assumptions about the
supremacy of written law onto the biblical texts, especially when biblical law seems to conform to
our expectations regarding the superiority of the written word. Thus, we find that the original set of
commandments are written, famously, by “the finger of God” (Exod 31:18). So, too, are the second
set of tablets (although there is a tension as to who actually was to write them; cf. Exod 34:1 and
34:27). Legal collections, such as the Book of Covenant, are also (obviously) written down (e.g.
Exod 24:4) whilst the king — Israel’s model citizen — is obliged to “write for himself in a book a
copy of this law...” (Deut 17:18). Similarly, there are examples of Israel’s leaders, such as Joshua,
publicly writing “on... stones a copy of the law of Moses, which he had written” (Jos 8:32 and cf.
Jos 24:26) whilst the Israelites themselves are expected to ritually “write [the commandments] on
the doorposts of your house and on your gates” (Deut 6:9). To modern readers, these examples
conform to the implicit ideal of modern law, namely, that the authority of law is located in the
written word.

The difficulty, however, is that written law in biblical Israel does not always serve the purpose of
easy consultation, following the Benthamite, legislative, model. On the contrary, legal writing is
sometimes used for monumental purposes, as some of the examples just given indicate (Jackson
1989:189-192; Niditch 1997:71-72). Indeed, the impression given by the Hebrew Bible is that
complete written versions of Torah were few and far between. The king was Israel’s model citizen,
but having a personal copy of the “book of the law” (Deut 17:18-20) was likely the exception. Even
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where copies of written Torah did exist, they do not seem to be applied in the manner of a modern
statute, that is, as statutory rules that are supposed to be applied as such by the judges (Jackson
1989:245). Several examples can be given.

First, in Deut 17:18-20, the written legal text (the “Book of the Law”) is intended for the king, and
for his instruction. In contrast to the legislative model, the law in Deut 17:18-20 has, primarily, a
sapiential function (Jackson 1989:246-7). Second, according to Deut 16:18-20, the newly-appointed
judges are charged in entirely general terms. They are not asked to follow any particular rules;
instead, they are simply told to act justly and to avoid corruption. (They do not, however, have carte
blanche; the commands to avoid partiality and bribery imply that the judge’s sense of justice is to
be shaped by wisdom; Prov 24:23) (1989:245). At the same time, Deut 16:18-20 implies that these
local judges only need to consult the central authorities when their own wisdom proves insufficient.
Even then, there is no reference to any authoritative set of rules that the priests have to apply (Deut
17:8-13); indeed, the use of the verb darash seems to indicate that an oracular consultation is used
to resolve the matter (Jackson 2007:387, n.105).

Third, this overall pattern is reinforced by Jehoshaphat’s charge to his newly-appointed judges in
the fortified cities:

Consider what you do, for you judge not for man but for the LORD. He is with you in
giving judgment. Now then, let the fear of the LORD be upon you. Be careful what you do,
for there is no injustice with the LORD our God, or partiality or taking bribes. (2 Chron
19:6-7).

Verse 6 implies that the judges’ intuition will be divinely directed. Doing justice here seems to be
primarily a matter of exercising divinely-directed wisdom, not the application of legal rules (cf. 1
Kgs 3:9). Nothing is said about any set of written laws, nor is there even any mention of Torah.

This does not mean that the judges had no access to the divine law; we can presume they did since it
is Torah that makes them wise in the first place. The point is that mere possession of (divine) rules
was not in itself sufficient to secure justice. Nor are the local judges subjected, following the
legislative approach, to general rules passed on from on high. Instead, they are given a general
authority to judge according to divinely-inspired intuitions of justice (Jackson 1989:247).

Fourth, Jehoshaphat’s appointments for the central court in Jerusalem follow a similar pattern.
Again, no substantive rules of divine law are commended and the charge to these judges is entirely
general in character (2 Chron 19:9-11), with an emphasis on wisdom and charisma (2 Chron 19:9)
(Jackson 247). The fact that the Jerusalem judges must report to the chief priest “in all matters of
the LORD” (2 Chron 19:11) suggests that the priests were the real source of the law to be applied
by the judges. But even here, as in Deut 17:8-13, there is no reference to a binding set of rules that
even these ultimate authorities must apply (Jackson 247). All this is contrary to the legislative
model.

Finally, the legislative model is further undermined when proper account is taken of the emphasis
on oral delivery in biblical Israel. Thus, as part of the same judicial reform, Jehoshaphat orders his
officers to take copies of “the Book of the Law of the LORD” (2 Chron 17:9) around the country
and to teach it to the people by means of oral proclamation (2 Chron 17.7-9). There is no suggestion
that copies of the written law are left behind with the audience for private study (Jackson 1987:14).
In addition, the account of the Giving of the Law at Mount Sinai stresses the speaking voice (e.g.
Exod 19:9, 19), whilst the Ten ‘Commandments’ (better translated ‘Utterances’) are spoken to all
Israel (Exod 20:1-17). Subsequent transmission from Moses to the people is oral (Exod 34:32-33,
34); similarly, there is oral transmission of tradition within the home (Deut 6:7). We must also take
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account of Israel’s practice of priestly readings of the law on public occasions (e.g. Deut 31:10-13)
(Carr 2005:120). The latter are good examples of the dissemination of ‘long-duration’ texts,
cognitively mastered for socialization and ongoing enculturation. This was common in the ANE
(Carr 2005:4-8). In part, this reflects the practicalities of life in an oral culture. But, at the same
time, it may not be going too far to suggest that part of the reason why oral transmission is valued in
biblical Israel is because it evokes the original paradigm of ‘sender’ and ‘receiver’ at Mount Sinai,
in which God the Lawgiver speaks directly to all Israel. In direct contrast to the Benthamite
sovereign, the spoken word is the ideal form of promulgation. This is despite the people’s request
that Moses serve as an intermediary (Exod 20:19). They still receive Torah orally, though it is
through Moses’ voice and not God’s. Finally, orality is the very point at issue in the Deuteronomic
account of the giving of the law (Deut 4:11-12).

To sum up, the role of written law in biblical Israel is considerably removed from that of modern
societies. It follows from this that the legislative model of law, based upon the application of
statutes in court, is not applicable to biblical Israel and that any attempt to read biblical law in this
way will get in the way of its proper understanding.

(b) The application of written law

Modern societies not only expect law to be written down; they also expect them to be interpreted
and applied in a particular way. In liberal societies, the dominant paradigm of ‘conventional
meaning’ is ‘literal meaning’, which is closely tied, as its name suggests, to writing (Jackson
2000b:437). Consequently, the legislative model described in (a), above, necessarily gives rise to
technical rules of statutory interpretation that are primarily semantic.

A literal or semantic interpretation of law sees a rule as covering all cases which may be subsumed
under the meaning of its words. Whether a rule ‘applies’ in a particular case or not often amounts to
determining whether the given facts are covered by the sets of possible facts referred to by each
word. Under a semantic approach, the question ‘what does this law mean?’ becomes ‘what is the
meaning of words x in the statute?’ The answer to the latter question requires a paraphrase, resulting
in one verbal proposition being replaced by another. The law then applies to all cases falling within
the semantic meaning of the words (Jackson 2000b:437).

There is, however, an alternative way of thinking about language and legal rules than a semantic
approach, and this is to adopt a “narrative” approach. Unlike literal meaning, narrative meaning
consists of typical stories or images that are evoked by the use of words. It arises in the context of a
group that shares the social knowledge necessary to evoke those images without needing to “spell
them out” (Jackson 2000c: 45). As a result, a narrative reading may sometimes extend beyond what
is covered by a semantic reading. Thus the casuistic formula “if X...” is not necessarily to be read
as “if X and only X (Jackson 2015:77, 79). Nor should collective images be treated as though they
were statutory definitions (Jackson 2006:311). The difference between a narrative and a semantic
approach is the difference between regarding the text as containing paradigms (or narrative-rules)
and viewing it as imposing a legislative stipulation (Jackson 1988:101-110). It is also important to
note that, on a narrative reading, the narrative image represents the ‘core’ of the message.
Accordingly, the further one departs from the typical case, the less sure we can be that the message
is intended to apply, or would be regarded as applicable by the audience (Jackson 1995b:1767-
1768).

The case of the nocturnal thief provides an illustrative example of the difference between narrative
and semantic approaches, as follows:



If the thief is seized while tunneling [through or under a wall for housebreaking] and he is
beaten to death [by the householder], there is no bloodguilt in his case [that is, on the part
of the householder]. If the sun has risen on him, there is bloodguilt in that case [on the part
of the householder]. (Exod 22:2-3/MT 22:1-2).

As Jackson has pointed out, if we take a modern semantic approach to this case, the drafting of
verses 2 and 3 seems odd and contradictory (2006:26). The first part of the rule apparently gives
carte blanche to the householder who kills an intruder at any time of day or night, while the second
part of the rule denies self-help if the break-in occurs during the day. However, if we take a
narrative approach and ask “what is the typical situation evoked by the words ‘tunneling thief’?”” the
text makes perfect sense. Even if we could not make assumptions ourselves about the relevant
social knowledge presupposed by the text, we know from elsewhere in the Hebrew Bible that
thieves typically tunneled into other people’s houses at night (e.g. Job 24:14-16). In other words,
from a narrative perspective, it is clear that the typical situation evoked by the words in Exod 22:2
(MT 22:1) is one in which the thief tunnels at night. The lack of any reference to tunneling at night
is evidence that this text (and the biblical laws generally) takes the form of a restricted code,
applying Basil Bernstein’s distinction between (orally based) “restricted code” and the “elaborated
code” typical of writing (Jackson 2017:22). The former is “one where meanings are embedded in a
particular social context, and where as a result language needs to be less explicit, since values and
understandings are shared (and known to be shared), and therefore do not require explicit
statement” (Jackson 2006:25). There is therefore no tension with the subsequent part of the rule
which contrasts the legitimate action of the householder at night with the illegitimate action of the
householder by day (Jackson 2000a:75-81). The audience of Exod 22:2 supplies to the text “If the
thief is seized while tunnelling” the additional words “at night.” Accordingly, the cognitive
structures that go into reading the texts of biblical law are narrative and not semantic (2000:70-92
and Jackson 2006). Like the legislative model, assumptions that laws are to be read semantically are
culturally specific. As with the legislative model, this means that any attempt to read biblical law
semantically will be equally anachronistic. Consequently we need to read biblical law narratively in
order to understand it properly.

Jackson persuasively argues that this approach applies to the laws of the Mishpatim as a whole.
Accordingly, they should be read narratively as paradigm cases or, as he terms them, ‘wisdom-
laws’ (2006). In view of Alan Millard’s contribution to our understanding of writing in biblical
Israel, it is, in addition, important to note that such ‘wisdom-laws’ provide intriguing evidence of
oral residue. Of course, it is true that, since the only access we have to the laws of biblical Israel is
by means of a written text, it therefore follows that any reconstruction of presupposed orality will
inevitably be to some degree tentative. However, laws such as Exod 22:2-3/MT 22:1-2 could
hardly have been conceived, initially, in written form without some oral background. Accordingly,
Jackson argues that the use of restricted code and narrative paradigms, even the use of fact-based
rather than conceptual terminology, are all indicators of an oral-based culture (Jackson 2006:434).
As noted in the Introduction, Jackson’s theory has been developed in regard to the Mishpatim. In
the remainder of this chapter, I argue that Jackson’s thesis applies beyond the Mishpatim, including
texts drawn from Leviticus, Numbers and Deuteronomy (see 2-5, below). Reading written law, not
as if it were a modern statute, but narratively will enable us to read it correctly.



2. Understanding the case of rebellious son (Deut. 21:18-21)

We begin with the case of the “stubborn and rebellious” son who is also publicly denounced by his
parents for being “a glutton and a drunkard.” We will briefly explore how scholars have tried to
read this law semantically and why this is problematic. We will then show why an alternative
narrative reading enables us to read it correctly.

First, Hagedorn takes a legislative approach when he claims that since “details” are never given of
the son’s offence the “practicability or use of the law in Deut. 21:18-21 as a manual for lawsuits [is]
highly questionable” (2000:104-105). On this basis, Deut. 21:18-21 is dismissed as ‘“‘another
utopian law” (2000:102). Conformity to a modern statute is not a sound basis for determining
whether an ancient law, such as that found in the Bible, was ever implemented; however, sometimes
the obvious gets overlooked. Hagedorn wrongly assumes that the only choice is between a detailed
“manual” (this being the only ‘real’ sort of law) or something that does not exist in the real world.
Neither option describes what is actually going on in Deut. 21.18-21, as we shall see. His
assumptions are purely Benthamite inasmuch as he assumes that valid law takes the form of
comprehensive rules which spell out in advance the various situations where they might be called
into play.

Second, Brichto wonders what would happen to the abstemious rebellious son who was “stubborn”
and a “glutton” but not a “drunkard” (1973:32). The implication, seemingly, is that that the law
would not apply. This, too, is to take a semantic approach. By raising the question in this way,
Brichto shows that he regards the biblical text as a piece of modern legislation which only applies to
situations that fall within the semantic meaning of every word.

Third, Benjamin (1983:212) provides a semantic reading of Deut. 21:18-21 when he claims that
verse 18 contains two separate offences (viz. “if a man has [1] a stubborn and rebellious son, who
will not obey the voice of his father or the voice of his mother, and, [2] though they chastise him,
will not give heed to them”). The son is not ‘stubborn and rebellious’ because his parents have
chastised him, and he refuses to listen; rather, he is “stubborn and rebellious” (one offence) and
continues to disobey once he has been chastised (a second offence). The result is that, for Benjamin,
two distinct offences must be committed before the son can be brought before the elders: [1] ‘being
stubborn + rebellious + refusing to listen to his parents’ voice’ and [2] ‘being incorrigible’.
Benjamin thus treats the biblical text as if it were a piece of modern legislation in which every word
is regarded as of binding character and where every variation in wording gives rise, potentially, to a
distinct offence that must, technically, be proven. Indeed, Benjamin claims several times that Deut
21:19-21 uses “technical, legal language” (1983:214).

Finally, Bellefontaine sees the phrase “a glutton and a drunkard” as the remnant of an originally
independent tribal customary law whose purpose was to destroy thoroughly corrupt members of the
tribe or clan (1979:20ff). Her approach is ultimately semantic inasmuch as she claims that this
phrase functioned as a separate offence simply because, in her view, the phrasing of “a glutton and
a drunkard” differs from the rest of the text. In this regard, the legislative approach is consistent
with source-critical methodologies which presume that variations in the wording of the text are
evidence of redactional activity. Although Bellefontaine herself does not make this argument, one
could highlight an imperfect repetition between verses 18 and 20 as possible evidence. The charge
of being “stubborn and rebellious” and of failing to heed his parents’ voice in verse 18 is repeated in
verse 20 but there is no repetition of the claim, in verse 18, that he is incorrigible. Instead, the
parents allege he is “a glutton and a drunkard.” This could be regarded as evidence of an
interpolation though this, too, adopts a legislative approach since concern about imperfect repetition
itself reflects a modern demand for verbal consistency that may not have applied in antiquity.



In contrast to those who read the law of the rebellious son semantically, in their different ways, I
have argued that we should, instead, approach it narratively (Burnside 2003:45-58). The words of
Deut. 21:18-21 should be treated not only as linguistic signifiers but also as signifiers of life-bound
images. The phrases ‘stubborn and rebellious’ and ‘a glutton and a drunkard’ do not present us with
a linguistic definition of the rebellious son; instead, they provide us with a narrative stereotype of
deviant behaviour. Narrative readings presuppose social knowledge on the part of its audience and
stereotypes are one form in which social knowledge is acquired and stored. Crucially, narrative
stereotypes or typifications of action are not neutral descriptions of typical action. Instead they
include a tacit social evaluation; here, a negative one that potentially justifies the death penalty
(Jackson 1996:33). Each society has its own stock of substantive narratives or typifications of
action, representing typical human behaviour patterns that are known and understood within that
society or social group (Jackson 20).

In the context of biblical Israel, the charge, first, of being “stubborn and rebellious” evokes the
rebellion of the wilderness generation and hence has overtones of apostasy. Just as corporate Israel
refused to heed instruction from YHWH, so the son in Deut. 21:18-21 refuses to take instruction
from his parents (Burnside 2003:47-50). Second, the charge of not obeying the parents’ voice
recapitulates the first charge of being stubborn and rebellious, clarifying and deepening the
stereotype of the person who does not heed the voice of authority. Crucially, the charge presupposes
the parents’ teaching function in regard to YHWH’s character and commands (e.g. Deut. 4:9-10)
(Burnside 50-51). Finally, the charge of being “a glutton and a drunkard” is not a separate offence
but part of the overall behavioural pattern. Collective images, as we noted in 1(b) above, should not
be treated as if they were statutory definitions. The charge also has overtones of apostasy because,
in Israel’s social knowledge, the glutton is one who departs from 7orah and fails to heed instruction
(Burnside 51-52). Thus, in proverbial wisdom: “The one who keeps the law [“heeds instruction”,
JPS] is a son with understanding, but a companion of gluttons shames his father” (Prov. 28:7).
Much the same can be said of the drunkard who is stereotypically presented as someone with no
concern for YHWH and whose behaviour is closely tied to idolatry (e.g. Hos. 4:17-18; Isa. 56:12)
(Burnside 52-53). In On Drunkenness Philo, one of the earliest commentators on Torah whose work
survives, compared the rebellious son to the degenerate Israelites who worshipped the golden calf
(at 8.27). The Midrash hints at a similar link when it claims that “the making of the golden calf was
on account of wine” (Num. R. 9:24). The designation “a glutton and a drunkard” typifies a lifestyle
that includes excessive eating and drinking but which also goes beyond it to include more
destructive forms of behaviour (Burnside 54-55). This is because a narrative reading may
sometimes extend beyond what is covered by a semantic reading. As noted in 1, above, it is the
difference between regarding the text as containing paradigms (or narrative-rules) and viewing it as
imposing a legislative stipulation (Jackson 2000a:28).

The upshot is that the charge of being stubborn and rebellious and of being a glutton and a drunkard
explicate the same stereotype, even though it uses different language. Contrary to the legislative
approach, we are not dealing with a series of discrete, technical, offences. Instead, the words of the
written law evoke a lifebound image and a typical sort of behaviour. The stubborn and rebellious
son is an apostate who rejects, and whose continuing presence threatens, the traditions of the
covenant community. I have argued elsewhere that this narrative stereotype accords well with the
labelling of the sons of Eli as bene beliya’al (“sons of Belial”; 1 Sam 2:12, KJV) (Burnside 55-58).
It may even be the case that the rebellious son typifies the socially destabilising forms of behaviour
associated with the ‘son of Belial’. At any rate, we cannot see the rebellious son’s behaviour as
different offences that can be played off against each other. Instead, they are all part of the same
substantive narrative. This also means that the phrase “he is a glutton and a drunkard” is integral to
the same narrative typification and is not an interpolation. Indeed, I have argued elsewhere that this



element reflects the need for publicly observable evidence when the son is brought before the elders
(Burnside 2003:68-71).

To sum up, making sense of the law of the rebellious son means recognising that the cognitive
structures that go into these offences are primarily visual and narrative, rather than semantic. In
addition, the use of restricted code to summon up a life-bound image, which takes the form of a
well-known narrative stereotype, shows the persistence of oral residue within the written law.

3. Understanding the case of the woodgatherer (Num 15:32-36)

Turning from Deuteronomy to Numbers, the case of the woodgatherer provides a further example of
the difference between a legislative approach, which creates problems, and a narrative approach,
which enables us to read it correctly. It is a good test for a narrative reading because the difficulties
posed by the text are well-known. It presents interpreters with three interconnected questions that
are hard to disentangle, as follows: (1) did the wood-gatherer violate the Sabbath? (2) if so, did this
particular form of Sabbath-violation attract a capital punishment? and (3) if so, what form should
this capital punishment take? (Burnside 2010a:55). I have argued that part of the reason why
biblical scholars have gone badly off-track in their attempts to solve these puzzles is because they
have, once again, taken a semantic approach to the relevant biblical laws (Burnside 2010a).

Exod 16:23, 26 outline how the Israelites are to behave on the Sabbath with regard to food
production:

“... Tomorrow is a day of rest, a holy sabbath of the LORD. Bake what [manna] you would
bake and boil what you would boil; and all that is left put aside to be kept until morning...
Six days you shall gather it [manna]; on the seventh day, the sabbath, there will be none’”

while Exod 35:2-3 prohibit “any work” and lighting domestic fires:

“Six days work shall be done, but on the seventh day you shall have a Sabbath of solemn
rest, holy to the LORD. Whoever does any work on it shall be put to death. You shall kindle
no fire in all your dwelling places on the Sabbath day.”

A legislative reading of Exod 16:23, 26 would point to the fact that the Sabbath laws do not
expressly prohibit ‘work’ or lighting domestic fires. Accordingly, on this approach, the function of
Exod 35:2-3 is to extend the Sabbath laws so as to prohibit these activities. This approach spills
over into a legislative reading of Num 15 according to which the woodgatherer violated the Sabbath
since ‘gathering wood’ falls within the semantic meaning of the word ‘work.” A number of writers
claim that this would have been obvious to everyone, and especially to Moses. The presumption
here is that the semantic meaning of the word ‘work’ covers ‘gathering wood.’

Alternatively, we can take a narrative approach to the question of Sabbath violation. A narrative
typification of work and rest in the Sabbath laws draws on the paradigm of divine work in the story
of universal creation (Gen 1:1-2:4) (Burnside 2010a:51). Here, ‘work’ is typified as ‘what God does
in the first six days of creation’ whilst ‘rest’ (the binary opposite of ‘work’) is typified both by
refreshment and the absence of activities that characterised the rest of the week. Accordingly, a
narrative approach to Num. 15:32 draws on the same opposition. In the narrative context of the
wilderness, the popular, narrative, image of work centres on the mechanics of food production,
namely, the gathering and preparation of manna. This is in fact how it is presented in Exod 16:23
and 26. ‘Work’ is typified by gathering and processing manna whilst ‘rest’ is typified by the
absence of these ‘manna-production’ activities (Burnside 52). Exod 35:2-3 is likewise consistent
with this narrative reading since ‘baking and boiling’ are hard to imagine without lighting a fire.



The difference between a semantic reading and a narrative one, then, is that whereas the former sees
Exod 35:2-3 as an extension of Exod 16: 23 and 26, as far as the latter is concerned, Exod 35:3 does
not say anything new. The prohibition against lighting domestic fires in Exod 35:3 is already
contained both in the narrative typification of Exod 16: 23 and 26 and the narrative typification of
work in Exod 35:2 (Burnside 52). This is because, as we have already seen, narrative readings may
sometimes extend beyond semantic readings.

By taking a narrative approach to ‘work’ and ‘rest” we can clearly see why the woodgatherer’s
behaviour was problematic. We saw, in 2 above, that the further a real-life case is from the ‘typical
case’, the less likely it is that the rule applies and the more room there is for negotiation between the
parties. Accordingly, Num 15:32-36 is a hard case because the Sabbath-gatherer’s behaviour
(gathering sticks) is sufficiently far removed from the paradigm of work to raise the question of
whether the Sabbath laws could be used to resolve the problem. This is very different from a
semantic reading which simply assumes his actions were an obvious Sabbath violation. From a
narrative perspective, although gathering wood on the Sabbath is certainly related to the paradigm
case of daily food production it is not, in and of itself, central to the paradigm. We cannot say
precisely how far removed the case is from the central image; all we can say is that it is enough to
raise the question whether there is sufficient similarity between the ‘real-life’ case (gathering sticks)
and the paradigm (gathering and processing manna) (Burnside 56).

At the same time, his behaviour cannot be disregarded. Gathering sticks evokes the life Israel left
behind in Egypt, which was characterised by gathering straw. In Egypt, the Israelites were forced to
“go and gather (vekosheshu) straw for themselves” (Exod 5:7) using the same verb (kashash) as
used in Num 15:32 for ‘gathering’ sticks. This was part of the cycle of brick-production (Exod 5:8-
19) (Burnside 54-55). The resulting uncertainty of the instant case to the paradigm means it falls to
be determined between the parties. Since God is the only offended party in this case, only God can
determine whether capital punishment applies. Similarly, only God can decide the appropriate form
of the punishment. This also helps to explain why the case is brought before God. The Sabbath is
associated in personal terms with God himself and humanity as a whole is to imitate God by
keeping the Sabbath (Burnside 57). In addition, the Sabbath is expressly presented as a sign of the
covenant between God and Israel (Exod 31:12).

Ultimately, gathering sticks is judged to be sufficiently close to the paradigm of work and hence is
violation of the Sabbath (Num 15:35). The wood-gatherer’s behaviour signifies a rejection of the
new economic freedom into which YHWH had brought the Israelites, including a seventh day of
‘rest’ (Burnside 60-61). They also evoke a salient aspect of Israel’s experience of total servitude in
Egypt. It is not surprising, then, that his behaviour merited the death penalty for it showed his
rejection of YHWH, the covenant and its ‘sign’ in favour of a return to Egypt and to Pharaoh’s
totalitarian rule.

To conclude, a narrative reading helps explain why the woodgatherer’s case would have been seen
as problematic and why it needed to be brought before God, specifically. It also shows the
weaknesses of a semantic reading which glosses over why the offender’s behaviour is problematic
from a judicial point of view and which does not satisfactorily explain why God is personally
involved. Finally, a narrative reading helps explain why the case is seen as an example of the
offence that is committed “with upraised hand” (Num 15:30). The “upraised hand”, which functions
visually as a sign of protest, contrasts with the ‘mighty hand’ (e.g. Exod 32:11) with which God
delivered Israel out of Egypt. A narrative reading sees the Sabbath-breaker’s behaviour as a perfect
example of the ‘high-handed’ offence because it exemplifies the desire to return to Egypt (Burnside
59). It also thematically repeats the earlier spy-story which includes a statement of the Israelites’
desire to return to Egypt (Num 14:4). The fact that the Sabbath laws, and the case of Sabbath-



breaking, draw on concrete images embedded in founding narratives illustrates, once again, the
persistence of residual orality in written laws.

4. Understanding cases of altar asylum (Exod 21:13-14; 1 Kgs 1:50-53 and 1 Kgs 2:28-
34)
In our next worked example, we show how a narrative approach to the laws of the Mishpatim helps
make sense of the biblical narratives themselves, in this case, the Davidic succession narrative (1
Kgs. 1-2). This provides a further example of the problems created by an anachronistic legislative
and semantic approach. The laws of altar asylum in Exod 21:13—14 state that asylum can be found
at YHWH’s altar for the nonintentional killer but not for the premeditated killer. On a semantic
reading, asylum is only available to the nonintentional killer — and to no-one else. It also means that
being accused of homicide is a precondition of seeking asylum. This creates problems with
understanding the flight of Adonijah and Joab to YHWH’s altar as described in 1 Kgs 1-2. On a
legislative reading, their seeking asylum cannot have anything to do with Exod 21:12-14, since
asylum only confers protection on non-premeditated killers.

Thus, Stackert confidently claims “no particularly extant legislative corpus is normative” in 1 Kgs.
1-2 (2006:25 n. 3) whilst Barmash claims there is no link between Exod 21:12-14 and 1 Kgs 1:50-
53 because “Adonijah is not portrayed as ever having killed another person” (2005:73). Others
claim there can be no connection between Exod 21:12-14 and 1 Kgs 2:28-34, on the grounds that
“[Joab’s] supposed crimes had been committed many years previously” (Wesselius 1990:338). In
the absence of any link between the altar law and Adonijah and Joab’s flight to the altar, scholars
are forced to locate the norms governing their behaviour somewhere else, such as political asylum
(Mulder 1998:78; Phillips 1970:100) or “a more general form of asylum at the altar” (Viberg
1992:122). However, given the lack of abstract reasoning in biblical law it is unlikely that the
homicide laws would presuppose a conceptual distinction between ‘political asylum’ and ‘asylum
for homicide.” Likewise, it is over-complex to imagine that Exod 21:12-14 operated to restrict
general customary law concerning altar-asylum (as suggested by Viberg 123).

Again, these problems can be resolved by taking a narrative approach. Exod 21:12-14 includes
paradigm cases of successful asylum-seeking as well as a paradigm case in which protection will
not be provided. These evoke stereotypical images grounded in social knowledge of who is, and
who is not, a legitimate asylum-seeker (Burnside 2010b:422). Like all stereotypes, this is a very
specific lifebound image. I have argued elsewhere that Israel’s collective experience of the Exodus
forms part of the social knowledge of who is a legitimate asylum seeker (Burnside 2010c¢). In the
Exodus from Egypt, Israel herself is the paradigm of the successful asylum seeker. She is accused
of homicide (the death of the first-born in Egypt) and flees from the wrath of Pharaoh to find
asylum with YHWH in the wilderness. Israel is therefore not simply a nation of escaped slaves; she
is also a nation of successful asylum seekers. But because this is only a stereotypical image it does
not necessarily mean that asylum is restricted to such persons. This is because narrative paradigms
do not function as “a definition in terms of necessary and sufficient conditions” (Jackson 2000a,
28). Being accused of homicide, then, is not a precondition of asylum (Burnside 423). Others could
also be granted access to asylum, provided they are close to the paradigm. This might include
someone in mortal fear for their life, such as a fugitive in a non-homicide, but capital, case. Indeed,
Jackson claims there is no reason why, for example, the owner of a homicidal ox could not have
taken advantage of asylum, even though the case is “so far distant from the paradigm... that the
offender may have felt confident enough to stay at home and negotiate rather than run for his life”
(Jackson 2006:126). Equally, one could also imagine people seeking asylum in non-capital cases
(such as theft) if, for whatever reason, they too are in fear of their lives. Of course, the further one
moves away from the paradigm, the less likely it is that asylum will be available— and at the same
time, the less likely it is that asylum will be required. In this respect, the application of biblical law
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is similar to the practice of asylum elsewhere in the Ancient Near East (ANE). This was available to
a wide range of persons and circumstances, and not just to non-premeditated killers (Altman 2002).

This approach enables us to solve the problems of the altar-asylum cases in 1&2 Kings concerning
Adonijah (1 Kgs 1:50-53) and Joab (1 Kgs 2:28-34). Although Adonijah does not fall within the
paradigm case of Exod 21:13, features of his case are sufficiently close to the paradigm to justify
granting asylum (Burnside 2010b:424-425). Crucially, he is said to be “in fear of Solomon” (1 Kgs
1:50) and “the sword” (1 Kgs 1:51). Viberg (1992:122) presents this statement of mortal fear as
evidence of there being no connection between Exod 21:12-14 and 1 Kgs 2:28-34. But in fact, on a
narrative reading, the salient aspect of the typification is fear for one’s life, not just the reason for
the fear. This will come as a surprise to commentators who claim there can be no connection
between Exod 21:12-14 and 1 Kgs 1:50-53 because when “[w]hen Adonijah flees to a sanctuary he
is seeking refuge from his political predicament, not from committing a homicide” (Barmash
2005:73). However, mortal fear is a central element of the Exodus narratives of asylum, both as
they relate to Moses (Exod 2:14) and to Israel (Exod 14:10-12) (Burnside 2010c:247, 249). Going
further, I have argued that these founding narratives are part of the social knowledge that informs
the narrative paradigm of the biblical laws of asylum (Burnside 255-256).? Adonijah finds safety at
the altar not because he abuses the practice of asylum (as argued by DeVries 1985:19) but because
his case is sufficiently close to the narrative paradigm of Exod. 21:13 to justify similar treatment.

Tuning to Joab’s flight to the altar (1 Kgs. 2:28-34) his case, like Adonijah’s, falls outside the scope
of the paradigm, but for a different reason. According to the Davidic narratives, the killing of Joab’s
brother Asahel by Abner on the battlefield in 2 Sam 2:18-23 did not give rise to legitimate blood
revenge (Anderson 1989:60-61; Gordon 1986:220). This meant that Joab’s subsequent killing of
Abner (2 Sam 3:27) was not a legitimate vengeance killing, but one that incurred bloodguilt (2 Sam
3:28-30). Joab’s flight to the altar is thus a ‘hard case’, requiring wisdom (cf. 1 Kgs. 2:9) (Burnside
2010b:428). How similar is his case to the paradigm of the illegitimate asylum seeker who is a
premeditated killer?

In Solomon’s judgement, Joab’s case is sufficiently similar to the illegitimate asylum seeker and so
he is not able to benefit from asylum (1 Kgs 2:31-34). As a bloodguilty “agent of death,” Joab
could not benefit from asylum (1 Kgs 2:5), although he may have thought he was entitled to its
protection. The Joab story thus confirms there was nothing to stop anyone from fleeing to the altar,
including those who were not ultimately entitled to its protection; hence the wording of Exod 21:14
(“you shall take him [the guilty person] from My very altar, that he may die”). Joab may have been
counting on the fact that, since no action had been taken against him in David’s lifetime, Solomon
might grant him the benefit of altar-protection. If so, it was a fatal miscalculation (Burnside
2010b:430).

To sum up, the cases of Adonijah and Joab illustrate, once again, the problems of taking a
legislative approach to biblical law, in this case Exod 21:12-14. By contrast, when we adopt a
narrative approach we find that the biblical narratives make sense. The application of Exod 21:12-
14 is not restricted to homicide and so there is no need to create new categories of offence, such as

2 In the narrative of Moses’ asylum-seeking (Exod. 2:11-23), Moses is said to be “frightened”
(Exod. 2:14) which, in the light of verse 15 which speaks of Pharaoh’s desire to kill Moses, clearly
refers to mortal fear. Similarly, in the narrative of Israel’s asylum-seeking (Exod. 14-15), Israel is
said to be “greatly frightened” (14:10) whilst Moses tells the people to “Have no fear!” (14:13 and
cf. 2:14 which uses the same verb in relation to Moses). The fear is explicitly that of being killed
(“Was it for want of graves in Egypt that you brought us to die in the wilderness?”’; 14:11 and again
at 14:12).
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political asylum. As with the case of the wood-gatherer, we see the importance of founding
narratives to generating the social knowledge, images and stereotypes that are presupposed by the
laws. In this way, written laws continue to bear evidence of an oral-based culture and do not, in fact,
make sense apart from this oral background.

5. Understanding the food laws of Lev 11:3-23 and Deut 14:3-20

Finally, in contrast to the problems created by a legislative approach, a narrative approach helps us
to make sense of some of the most difficult texts in the Torah, namely, the food laws of Lev 11:3-
23 and Deut 14:3-20. Semantic readings have tried and failed to make sense of the various
categories of clean and unclean animals. Starting with the category of land animals in Lev 11:3-8
and Deut 14:4-8, commentators have struggled with the fact that this group is not complete because
it ignores, for example, the “unclean ass” (Exod 34:20) (e.g. Nelson 2002:229). In the same way,
commentators have objected to the description of the aquatic creatures of Lev 11:9-12 and Deut
14:9-10, which they also claim lacks sufficient detail. Thus Erhard S. Gerstenberger supposes that
the redactor of Deut 14:9f lacked access to “more specific instructions” (1996:337). Both readings
are a product of a legislative approach which projects a (Benthamite) desire for completeness onto
the biblical texts.

Commentators have also taken a legislative approach towards the categories of birds and insects.
Again, a semantic reading assumes that that the lists in Lev 11:13-19 and Deut 14:11-18 are closed;
that is, they only contain the listed birds, regardless of the possibility that there may be similar
unclean birds that have yet to be considered by jurists (so Noth 1962:94; Hieke 2014:424 and Tigay
1996:139). Finally, the category of insects presents commentators with similar problems. Tigay
complains that there is “no general rule” for distinguishing between “the permitted and forbidden
winged animals” (1996:139); instead, there is “only a list identifying the impure ones” (1996:139).
Houston thinks insects are only included because of the lawgiver’s “impulse for
comprehensiveness” (1993:235) which indicates a legislative approach once again. In particular,
Houston also claims that Deut 14:19 excludes locusts, which he thinks is unfortunate as they were
an important supplement to the Israelite diet (1993:236). This too arises from a semantic reading
which here assumes that the verse is to be read as a ban on all “winged insects” without
qualification. One consequence of the semantic approach is that it has to treat Deut 14:19 as “the
original form of the prohibition” (1993:236), prior to its being reversed by the subsequent law in
Leviticus. This again treats the law in Deuteronomy as if it was a modern statute.

By contrast, a narrative approach reads the food laws as a series of narrative paradigms. Thus the
narrative paradigm, or typical image, of the clean land animal is one that has split hooves and chews
the cud; viz. an animal that eats grass. Indeed, this is explicit in Lev 11:3 and Deut 14:6. Similarly,
Lev 11:9 and Deut 14:9 establishes the paradigm of the clean aquatic creature: “Everything in the
waters that has fins and scales....” This is then explicitly negated to provide the paradigm of the
unclean aquatic creature in Lev 11:10, 12 and Deut 14:10 (“anything in the seas or the rivers that
does not have fins and scales...”; Lev 11:10). Although there is no explicit paradigm of either the
clean bird or the unclean bird, the list of unclean birds in both Lev 11 and Deut 14 presumes a
shared background understanding of what counts as a clean and an unclean bird. This is especially
clear in Deut 14:11, which states, “You may eat all clean birds.” It is simply another example of
narrative paradigms in a high-context society. The laws simply assume that the audience knows
what a clean bird is. Fortunately for us, we can deduce the image of the clean bird because it is
opposed to the unclean bird. The clean bird is one that has feathers, flies, and eats what a bird
normally eats (berries, insects and so on). But what sets the norm here? One reason why the
paradigm of the clean bird can be assumed is because it has already been derived from the fact that
clean land animals are herbivorous. Herbivorous land animals set the norm for the unarticulated
paradigm of the clean bird.

12



As for the ban on all “winged insects” — apparently without qualification — I have argued elsewhere
(Burnside 2016:235) that we cannot exclude the possibility of applying a narrative rather than a
semantic approach even in the presence of the word kol (“everything”). After all, there is no reason
why we should be expected to take the word ko/ literally. Even today, if reference is made in
modern legislation to “all” or “everything,” its meaning is quickly revised and restricted in the event
of an unforeseen or atypical case. This means we can still talk about the dietary laws in terms of
‘narrative paradigms,’ or ‘typical images,” even when — at least on the surface — they provide
definitional criteria. Nor, contrary to Tigay, is there anything “only” about a list when it illustrates
an assumed paradigm. A narrative approach to the insects category also contrasts with Houston’s
assumption that Deut 14:19 conflicted with customary dietary practice. This is because narrative
typifications draw on social knowledge which, in this case, certainly includes the desirability of
eating locusts as a source of concentrated protein. There is no need, therefore, to see Deut 14:19 as
being reversed by Leviticus, as suggested earlier by the legislative approach. Both Lev 11 and Deut
14 make sense against a shared body of social knowledge, which includes customary dietary
practice and eating locusts.

Indeed, I have suggested elsewhere that these narrative paradigms make sense because they reflect
day-to-day engagement with the environment (Burnside 2016). The paradigm cases identify certain
characteristics of a taxonomic group which are then negated. The effect is to convey a complex
body of knowledge about what can and cannot be eaten in an economical, unambiguous and
practical manner. The laws build on each other, enabling the audience to accumulate knowledge as
they progress through the different categories. In this way, the very construction of the categories
clean and unclean — and hence the structure and presentation of the laws themselves — is shaped by
practical and didactic wisdom.

Finally, a narrative approach helps to explain what is perhaps the greatest difficulty of the food
laws, namely, the formulation of Deut 14:19-20. This states:

“And all winged insects are unclean for you; they shall not be eaten.
All clean winged things you may eat.”

From a semantic perspective the verses seem to contradict each other. Verse 19 apparently makes a
blanket statement banning all “winged insects,” without qualification, as being “unclean.” However,
verse 20 goes straight on to say that there are “winged things” which are “clean,” which is not what
verse 19 explicitly says. From a modern, semantic, point of view, it looks like bad draftsmanship.
Thus Richard D. Nelson, for example, states that Deut 14:20 “can only be understood in light of Lev
11:20-23, where it is clear that edible insects (locusts) are meant” (2002:180; emphasis added).
Such claims are based on the assumption that the food laws in Leviticus are prior to those in
Deuteronomy (and the idea of direct literary dependence, in either direction, contrasts with the
dominant view among scholars that Lev 11:2-32 and Deut 14:3-20 represent separate developments
of'a common source). However, even if we accept that Deuteronomy is later, it does not follow that
just because we think Lev 11:21-22 is needed to fill in the detail of Deut 14:20 this was also true for
the audience of Deut 14:20. Indeed, the assumption that a particular law could only have made
sense to the original audience if it was explicitly spelt out in another piece of legislation is a classic
example of a semantic approach. Nor is it sufficient to locate the answer to the problem of Deut.
14:20 by appealing to Leviticus because similar problems are found in Lev 11 itself. For example, it
is frequently noted that Lev 11:13-19 “fails to offer any criterion of edibility” (Houston 1993:43) in
regard to identifying unclean birds. Lev 11 can thus be as “elliptical” as Deut 14:20. All this
illustrates, once again, the weakness of a legislative approach to these texts.
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But if we read the text narratively, Deut 14:20 makes perfect sense (Burnside 2016:226-227). If the
classification of clean and unclean insects in Lev 11:20-23 and Deut 14:19-20 is constructed as
narrative typifications; viz. as typical images that make sense according to a shared body of social
knowledge, then the typical image of the ‘unclean winged insect’ is the flightless insect that crawls
“on all fours” whereas the stereotypical picture of the ‘clean winged insect’ is one that flies in the
air. There is therefore no difficulty in making sense of the provisions. The laws make sense because
the relevant background social knowledge is assumed by the legislator. There is thus a clear parallel
between this reading of the food laws and the liability of a householder in Exod 22:2-3 (MT 22:1-
2), discussed in 1(b), above. Just as the audience of Exod 22:2 supplies to the text “If the thief is
seized while tunnelling at night...”, so the audience of Deut 14:19 supplies “... all winged and
flightless insects are unclean....” In this way, the two parts of Deut 14:19-20 do not contradict each
other.

To sum up, a narrative approach to the food laws helps us to avoid the problems that are otherwise
created by taking a legislative approach. It also helps us to appreciate both their compositional
strategy and social function, which is to provide conclusive, objective tests about what is and is not
edible in ways that can, potentially, be applied to everyone. As such they can be seen as further
examples of ‘wisdom-laws’, that is, narrative rules that can be easily applied by the parties
concerned.

Conclusion

The question of writing in biblical Israel, and to which Alan Millard has made such a signal
contribution, is problematised when we recognise that other forms of cognition persist, even when
things get committed to writing. This is true in the case of written law. Unfortunately, biblical
scholars have generally failed to take proper account of this and have, instead, tended to project
modern understandings of the position and application of written law in modern societies onto the
biblical texts. A brief review of different laws from across the different biblical legal collections —
including the Mishpatim, Leviticus, Numbers and Deuteronomy — confirms that applying a modern,
legislative, approach is anachronistic. Instead, such laws should be understood as ‘wisdom-laws’
whose cognitive structures are narrative and not semantic. Although biblical law is, for us,
exclusively presented in written form, it bears the marks of its interaction with an oral-based
culture. It is these interiorised narratives, dominant images and social stereotypes that determine its
meaning and shape its judgements.
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